BEFORE THE
PUBLIC SERVICE COMMISSION OF WISCONSIN
TDS Metrocom Petition for Arbitration of | nterconnection Terms,

Conditions, and Prices from Wisconsin Bell, Inc., d/b/a Ameritech 05-MA-123
Wisconsin

ARBITRATION AWARD

Proceedings

On November 7, 2000, TDS Metrocom, Inc. (TDS), filed a Petition for Arbitration of an
interconnection agreement with Wisconsin Bell, Inc. (d/b/a Ameritech Wisconsin)(Ameritech),
pursuant to 47 U.S.C. § 252(b)(1) ! and the Commission’ s interim procedures.?> The parties have
stipulated that the date on which Ameritech recelved arequest for negotiation of an
interconnection agreement from TDS, for purposes of § 252, was June 1, 2000. Ameritech filed
its response to the TDS petition on December 5, 2000.

On November 20, 2000, TDS filed a motion to appoint an outside arbitrator to hear this
matter. On January 1, 2001, the Public Service Commission of Wisconsin (PSCW or
Commission) denied the TDS motion and appointed a three member panel (Panel) to consider

this petition: Dennis Klaila (Panel Chair), Duane Wilson and Chela O’ Connor. The Panel

! Hereafter, smple referencesto § 251, § 252 and other sections without atitle reference shall mean sections of Title 47 of the United
States Code. Similarly, referencesto a Rule shall mean the corresponding section of Title 47 of the Code of Federal Regulations.

2 Interim Procedures, |nvestigation of the Implementation of the Telecommunications Act of 1996 in Wisconsin, docket 05-T1-140,
May 23, 1996.
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conducted an evidentiary hearing on January 30-31, 2001. The partiesfiled initial briefs on
February 14, 2001, and reply briefs on February 21, 2001.

Parties

TDS Metrocom, Inc., isaWisconsin corporation with its principal place of businessin
Madison, Wisconsin. TDS is an alternative telecommunications utility under Wis. STAT.

88 196.01(1d)(f), authorized to resell on a statewide basis telecommunications services that have
been authorized for resale, and authorized to provide facilities based intrastate local exchange
and exchange access service in the service areas of Wisconsin Béll, Inc., and Verizon North Inc.
See Application of TDS Datacom, Inc., for Certification as a Competitive Local Exchange
Carrier and Alternative Telecommunications Utility, Findings of Fact, Conclusions of Law,
Interim Order and Certificate, PSCW docket 5845-NC-100 (Feb. 25, 1997). Under federal law,
TDS is atelecommunications carrier for purposes of § 153(49) and arequesting
telecommunications carrier for purposes of 88 251(c)(1) and 252(a).

Ameritech is a Wisconsin corporation with its principal place of business in Milwaukee,
Wisconsin. Under Wisconsin law, Ameritech is a telecommunications utility, as defined in Wis.,
STAT. § 196.01(10), engaged in rendering various local exchange, carrier access, and intraLATA
toll services over approximately 2 million access lines in Wisconsin. Under federal law,
Ameritech is atelecommunications carrier for purposes of § 153(49), a Bell Operating Company
for purposes of § 153(35), and an Incumbent Local Exchange Carrier for purposes of § 251(h).
On October 8, 1999, SBC Communications Inc. (SBC) merged with Ameritech Corporation. As
aresult, all of the former Ameritech operating companies, including Wisconsin Bell, Inc., are

now subsidiaries of SBC.
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| ssues

The parties submitted an initial list of 224 disputed issues, numbered TDS-1 through
TDS-220 and Al T-1 through AIT-4. On February 9, 2001, the partiesfiled ajoint statement of
the unresolved issues to be considered in the arbitration. That joint statement reported that the
parties had resolved the following issues. TDS 2, 5-7, 9-10, 12-14, 16, 18, 21-24, 26, 29, 42-57,
60-61, 63, 67, 82-83, 87, 97, 99, 104-106, 108, 110, 113-118, 120-122, 128, 131-139, 141-143,
145-148, 150-152, 154, 161-162, 164-166, 169-175, 178, 181-182, 184-189, 191-195, 198-200,

202-205, 207-211, 213-214, 216, and AIT 1-3.

Conclusions of Law
1. The Petition for Arbitration filed by TDS Metrocom, Inc., was timely filed pursuant to 47
U.S.C. 8 252(b)(1).
2. It hasjurisdiction under Wis. STAT. 88 196.02, 196.04, 196.199(2)(a), 196.219(2m),
(3)(a) and (4)(a), Wis. ADMIN. CoDE ch. PSC 160, and 47 U.S.C. 88 251, 252, 253(b), and

261(b) and (c) to issue the following arbitration award.

Opinion
Standard for Arbitration
Section 252(c) specifies the standard that a state commission shall employ when
conducting an arbitration under the Telecommunications Act (Act):

In resolving by arbitration under [§ 252(b)] any open issues and imposing
conditions upon the parties to the agreement, a State commission shall—
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(1) ensure that such resolution and conditions meet the requirements of
section 251, including the regulations prescribed by the [Federa
Communications Commission] pursuant to section 251;

(2) establish any rates for interconnection, services, or network elements
according to [§ 252(d)]; and

(3) provide a schedule for implementation of the terms and conditions by
the parties to the agreement.

47 U.S.C. 8§ 252(c). Under § 252(d), this Panel shall determine that any rates, terms and
conditions that it prescribes in this proceeding comply with the requirements of 88 251(b)
and (c).
This Panel also has discretion, within its delegated authority under Wis. STAT.
88 196.02, 196.04, 196.199(2)(a), 196.219(2m), (3)(a) and (4)(a), and Wis. ADMIN. CODE
ch. PSC 160, to impose additional requirements pursuant to 88 252(e)(3), 253(b), 261(b)
and 261(c), provided such requirements do not conflict with valid federal regulation of
the same subject matter. Section 252(e)(3) provides.
(3) Preservation of authority. Notwithstanding paragraph (2), but subject to
section 253 [47 U.S.C. 8§ 253], nothing in this section shall prohibit a State
commission from establishing or enforcing other requirements of State law inits
review of an agreement, including requiring compliance with intrastate
telecommunications service quality standards or requirements.
Section 253(b) provides:
(b) State regulatory authority. Nothing in this section shall affect the ability of
a State to impose, on a competitively neutral basis and consistent with section
254 [47 U.S.C. § 254], requirements necessary to preserve and advance

universal service, protect the public safety and welfare, ensure the continued
quality of telecommunications services, and safeguard the rights of consumers.

Section 261(b) and (c) provide:

(b) Existing State regulations. Nothing in this part [47 U.S.C. 88 251 et seq.]
shall be construed to prohibit any State commission from enforcing regulations
prescribed prior to the date of enactment of the Telecommunications Act of
1996 [enacted Feb. 8, 1996], or from prescribing regulations after such date of



Docket 05-MA-123
enactment, in fulfilling the requirements of this part [47 U.S.C. 88 251 et seq.],
if such regulations are not inconsistent with the provisions of this part
[47 U.S.C. 88 251 et seq.].
(c) Additiona State requirements. Nothing in this part [47 U.S.C. 88 251 et
seq.] precludes a State from imposing requirements on a telecommunications
carrier for intrastate services that are necessary to further competition in the
provision of telephone exchange service or exchange access, as long as the

State's requirements are not inconsistent with this part [47 U.S.C. 88 251 et seq.]
or the Commission’s regulations to implement this part [47 U.S.C. 88 251 et

seq.].

Status of governing law
On July 8, 2000, the Eighth Circuit issued its third decision on the subject of the rules
adopted by the FCC in its Local Competition docket. lowa Utils. Bd. v. FCC, 219 F.3d 744 (8"
Cir. 2000) (1UB 111), cert. granted, 121 S.Ct. 878, 148 L.Ed.2d 788 (U.S. Jan. 22, 2001) (No. 00-
590). InlUB III, the Eighth Circuit vacated in total Rules 51.303, 51.305(a)(4), 51.311(c),
51.315(c)-(f), 51.317, 51.405(a), (c) and (d), 51.505(b)(1), 51.513, 51.609, 51.611, and 51.707.
On September 22, 2000, the Eighth Circuit stayed its order vacating Rule 51.505(b)(1),
pending the filing and disposition of a petition for writ of certiorari. lowa Utils. Bd. v. FCC,
No. 96-3321 (8" Cir. Sept. 22, 2000) (order granting stay). On January 22, 2001, the Supreme

Court granted a petition for writ of certiorari to review the Eighth Circuit’s decison in lUB I11.

Status of Concurrent Proceedings

A. Docket 05-T1-283.

In docket 05-T1-283, the PSCW investigated alternative methods for pricing dial-up

access for Internet traffic. This docket established a methodology that carriers and arbitration
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panels now apply in negotiation and arbitration of individual interconnection agreementsto set a
rate for reciprocal compensation.

The PSCW issued its order in this docket on November 8, 2000. Petitions for judicid
review are pending in state and federal court.

B. Docket 6720-T1-160.

In docket 6720-T1-160, the PSCW is investigating Ameritech Wisconsin's operationa
support systems (OSS). Phase | of the investigation focuses on the development of OSS
performance measures and benchmarks, and how OSS testing should proceed. Phase |1 will
conduct OSS performance testing, based on the performance measures, benchmarks and research
methodology adopted in Phase |.

On October 2, 2000, the temporary Administrative Law Judge (ALJ) in that proceeding
issued areport on the status of that docket. Second Report of Temporary Administrative Law
Judge, Investigation Into Ameritech Wisconsin Operational Support Systems, docket 6720-Tl-
160 (October 2, 2000). He reported that several issues were resolved through the prehearing
conferences held since the PSCW issued its July 19, 2000 order in this proceeding. The ALJ
recommended that the Commission issue a further order regarding the resolved issues.
Specifically, he recommended that the further order include the following:

1. Resolved OSS enhancements and process improvements, set forth in
Attachment D to the Report, and resolved portions of unresolved issues set
forth in Attachment E.

2.  Resolved Performance Measures, (including business rules, change

management process, and 6-month review), set forth in Attachments F and
G to the Report.
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On December 1, 2000, Ameritech and the Competitive Local Exchange Carriers (CLECS)
participating in the hearings in this proceeding filed a Joint Motion for the issuance of an order
resolving a number of issues. The PSCW issued an interlocutory order on December 15, 2000,
accepting in large part the parties’ proposed resolution of several disputed issues.

C. Docket 6720-T1-161.

In docket 6720-T1-161, the PSCW is investigating Ameritech Wisconsin's provision of
unbundled network elements (UNES). A hearing in this docket was held in Madison from

February 26 to March 8, 2001.

Discussion of Issues

Issue TDS-1: What procedures should apply for termination of the agreement?
(General Terms and Conditions, Section 5.2)

A. Position of the parties.

Ameritech contends that its proposed language allows either party to cure any breach
within 45 days of notice of such breach of the agreement which would lead to the termination of
the agreement. TDS arguesthat in order to protect the end users from disconnection, termination
of the agreement should only occur with an order from the Commission.

B. Decision.

Neither party suggests that any statute or rule governsthisissue. Thisissue iswithinthe
Panel’ s discretionary authority under 47 U.S.C. 88 251, 252, 253(b) and 261(b) and (c).

TDS objects to Ameritech’s proposed language requires Commission approval for termination of
the agreement because termination would “likely cause irretrievable and irreparable harmto TDS

in its ability to compete for customers in the marketplace.” (Jackson Direct Testimony, Tr. Vol.
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1, p. 455 and TDS brief at 14). Further, TDS argues that Ameritech’s language places a burden
on the accused party to protect itself against termination and that end-users should be protected
from termination of the agreement by requiring a Commission order. (Jackson Direct at Tr. Vol.
1, p. 457 and TDS brief at 14) Finaly, TDS argues that allowing Ameritech to assume TDS
customers upon termination of the agreement is anti-competitive because it does not alow end-
users an opportunity to select their carrier. (Jackson Direct at Tr. Vol. 1, pp. 457-458).

Ameritech objectsto TDS' proposed language requiring Commission involvement and
adds language providing that either party must cure any breach or obtain an order prohibiting the
termination of the agreement from the Commission within 45 days of notice of the breach.
Ameritech argues that the language it proposes allows either party to avoid termination through
cure or Commission intervention. Further, Ameritech argues, that requiring Commission
intervention as a matter of course, forces Ameritech to continue services to a CLEC who has
breached the agreement or has failed to pay its bills until the Commission orders that Ameritech
may terminate the agreement, putting Ameritech at an economic disadvantage. (Ameritech brief
a 3).

This Panel should be reluctant to insert the influence of the Commission into the
competitive relationship of the parties. Either party under Ameritech’s proposed language has
the power to invoke the Commission’s intervention when a threat to competition exists or
appearsto exist. Further, under Wis. Stat. 196.199 either party may ask the Commission to
intervene when a controversy exists as to compliance with the terms of the agreement. Creating
arequirement that the Commission involve itself in the termination of an agreement pre-

supposes anti-competitive conditions surrounding termination before such an accusation is made.
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TDS claims that termination without Commission intervention will cause irretrievable
and irreparable harm to TDS. It is not the Commission’s nor this Panel’s responsibility to
protect CLECs or any carrier from “harm in [their] ability to compete for customersin the
marketplace.” In acompetitive market the termination of an agreement should take place where
a competitor is unwilling and/or unable to efficiently compete in the market. Requiring the
Commission to approve all terminations regardless of circumstance places an artificial and
arguably anti-competitive impediment to the efficient operation of the market. This Panel’s
responsibility isto prevent anti-competitive terms and conditions that may lead to harm. TDS
has not demonstrated that the language proposed by Ameritech establishes such anti-competitive
terms and conditions.

TDS further argues that end-users should be protected from disconnections resulting from
the termination of the agreement. TDS suggests that Ameritech would assume TDS customersin
that case and only Commission intervention will prevent this disconnection and assumption.

TDS neglects the fact that end-users that may be affected are TDS customersand TDS is
responsible for notifying its customers of impending disconnections according to its terms of
service and any applicable law.

This Panel awards the language proposed by Ameritech for section 5.2 with language
added that prevents termination in the event that there is an ongoing dispute regarding the
term(s) and/or condition(s) that are subject of the breach as follows:

Notwithstanding any other provision of this Agreement, either Party (the

“ Terminating Party” ) may terminate this Agreement and the provision of any
Interconnection, Resale Services, Network Elements, functions, facilities, products
or services provided pursuant to this Agreement in the event that the other Party

failsto perform a material obligation or breaches a material term of this
Agreement and the other Party (i) fails to cure such nonperformance or breach
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within forty-five (45) calendar days after receiving written notice thereof pursuant
to this Section 5.2. (ii) has not commenced a dispute regarding the subject of the
breach pursuant to sec. 16.2.1 within same forty-five (45) calendar days; and (iii)
fails to obtain and provide to the Terminating Party within that same forty-five
(45) calendar days an Order by the Commission prohibiting or delaying such
termination. Any termination pursuant to this section 5.2 shall take effect
immediately upon delivery of written notice by the Terminating Party to the other
Party that it is effecting termination pursuant to this Section 5.2 and that
conditions (i) and (ii) above pertain.

Issue TDS-3: What terms should govern limitation of liability?
(General Terms and Conditions, Section 9.1 et seq.)

A. Position of the parties.

Ameritech proposes language that requires TDS to indemnify Ameritech against claims
that arise from TDS' end-users or third parties.

TDS argues that the language proposed by Ameritech circumvents the basic provisions of
liability already provided for in the agreement. Further, TDS argues that Ameritech’s provisions
require TDS to protect Ameritech from its own negligence. TDS also argues that the limits of
liability proposed by Ameritech are not mutual and Ameritech is attempting to disclaim liability
for directory errorsin direct conflict to the resolution in docket 6720-T1-160. Finally, TDS
argues that Ameritech is not legally able to limit liability to end-users because they are not
parties to the agreement.

B. Decision.

Ameritech has failed to demonstrate that the indemnity provisions already agreed to by

both parties are insufficient and why TDS should be required to indemnify Ameritech from its

own negligence. Ameritech isalso aware that its tariff filings are not subject to review. Wis.

10
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STAT. 196.193(3). Ameritech is able to unilaterally adopt and enforce terms and conditions of its
service offerings through tariff filings.

The Panel directs the partiesto strike the language proposed by Ameritech in sections

9.1.3,9.15,9.1.6,and 9.1.7.

Issue TDS-4: What terms should govern intellectual property?
(General Terms and Conditions, Article 12)

A. Position of the parties.

Ameritech proposes language that requires TDS to indemnify Ameritech against claims
that arise from TDS end-user’s or third parties alleged infringements of intellectual property
rights or from violations committed by TDS.

TDS argues that the language proposed by Ameritech isin violation of the decision cited
in the agreed upon language of this section, Memorandum Opinion and Order, In the Matter of
Petition of MCI for Declaratory Ruling that New Entrants Need Not Obtain Separate License or
Right-to-use Agreements Before Purchasing Unbundled Elements, CCB Pol. No. 97-4;

I mplementation of the Local Competition Provisions in the Telecommunications Act of 1996,

CC Docket No. 96-98, 15 F.C.C.R. 13896 (Apr. 27, 2000). TDS arguesthat the decision requires
Ameritech, on behalf of the CLEC, to make its best efforts to obtain intellectual property rights

on terms and conditions that are equal to those Ameritech has obtained. TDS also argues that the

costs of those rights should be equally spread among the CLECSs.

11
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B. Decision.

Both parties agree that Ameritech must make its best effort to obtain intellectual property
rights on behalf of the CLEC. However, TDS assumes that this extends to the defense of those
rights after acquisition. Nowhere in the MCI decision or in the Act is there a requirement that an
ILEC provide indemnification after it has fulfilled its obligations in using its best effortsto obtain
intellectual rights on behalf of the CLEC. This Panel will not extend that obligation under this
agreement.

The Panel awards the language proposed by Ameritech in section 12 of General Terms

and Conditions.

Issue TDS-8: Billing and payment of rates and charges.
(General Terms and Conditions, Section 15.1)

A. Position of the parties.

Ameritech contends that the language TDS proposes requires it to provide a special
serviceto TDSthat it currently provides as a courtesy and will require Ameritech to provide to
al CLECsif it isordered. Further, Ameritech contends that if the TDS' language is proposed,
TDS should be required to pay for such service including any change in format, program or
system that will allow Ameritech to provide this service.

TDS contends that Ameritech has provided and continues to provide billing in a
reconcilable format (.txt) to TDS and that it is unreasonable for Ameritech to provide a bill
format that does not allow TDS to reconcile its accounts electronically. TDS language provides

that the format be in spreadsheet, .txt, or other database format.

12
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B. Decision.

The language proposed by TDS does not specify the format required of Ameritech, but
allows a choice that will provide TDS with an electronically reconcilable format. Ameritech
argues that the .pdf format currently provided is acceptable and to require another format is
unreasonable.

Ameritech undoubtedly has a reconcilable format available to itself to perform various
reconciliation, evaluation and forecast functions. Ameritech has only recently begun to provide a
non-reconcilable format to its reseller customers forcing them to reconcile their billings by hand
arequirement to which Ameritech is not subject. In fact, Ameritech continues to provide a
reconcilable format to TDS without additional charge.

Ameritech’s request to require TDS to pay for aformat change or to obtain or create a
program or system to handle this request does not appear to follow from the testimony at hearing.
Suggesting that a new system or program needs to be developed is untrue and appears to be an
attempt to create afinancial disincentive for TDS to pursue thisissue.

Finally, TDS proposes language that prohibits Ameritech from providing a .pdf format.
This language is not necessary because .pdf format does not fit the description in TDS' proposed
language and it also requires Ameritech to eliminate .pdf format from any billing it may seek to
provide to any carrier opting into the agreement and requesting .pdf format.

The language proposed by TDS isjust, reasonable, and nondiscriminatory. The Panel
awards the language for section 15.1 of General Terms and Conditions, as proposed by TDS but
with the removal of the last sentence as follows:

Unless otherwise stated, each Party will render monthly bill(s) to the other for
I nterconnection, Resale Services, Network Elements, functions, facilities, products

13
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and services provided hereunder at the rates set forth in the applicable Appendix
Pricing, as set forth in applicable tariffs or other documents specifically
referenced herein and, as applicable, as agreed upon by the Parties or authorized
by a Party. SBC will provide billsin a Spreadshest, .txt or agreed database
format such that the data thereon can be processed electronically by CLEC.

Issue TDS-11: Should the parties berequired to pay disputed amountsinto escrow?
(General Terms and Conditions, Sections 15.4—15.7, 16.3.1)

A. Position of the parties.

Ameritech argues that the language it proposes s fair and reflects the language found in
most interconnection agreements and in Ameritech’stariff. Ameritech further arguesthat it is
required to pay disputed amounts related to reciprocal compensation into escrow.

TDS argues that a requirement that any CLEC pay disputed amounts into escrow is
economically burdensome for CLECs and potentially anti-competitive.

B. Decision.

It is clear that requiring disputed amounts be placed in escrow is a standard practice in
thisindustry. Ameritech’s tariff requires this, most interconnection agreements make provision
for this, and TDS has not demonstrated that this requirement is anti-competitive. While TDS
suggests that an ILEC will have an incentive to inflate a CLEC' s hills to make it economically
burdensome to a CLEC, TDS has not illustrated or demonstrated that Ameritech has made a
practice of such conduct.

Ameritech’s proposed language, however, goes beyond simply requiring payment of
disputed amounts into escrow. Ameritech proposes language that would nullify any dispute if
amounts disputed were not proven to be in escrow at the time of filing the dispute. Finaly,

Ameritech proposes that if a party does not have the required documentation establishing

14
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payment of disputed amounts into escrow, that party may lose al rights to dispute the subject
amounts.

Ameritech already has the remedy it seeksin its ability to terminate this agreement or
servicesto a CLEC if the CLEC failsto comply with the provisions of the escrow section. The
additional remedies, nullification of the dispute and irrevocable loss of the right to dispute
charges, act as a premature determination that the dispute isinvalid. These remedies also do not
take into consideration the possible lag time between filing a dispute and an agent’ s ability to
establish an escrow account nor does it take into consideration the CLEC' s potentia inability to
timely escrow funds, such as may occur in a bankruptcy proceeding. In such casesit is
unreasonable and arguably anti-competitive to strip a CLEC of itsright to dispute charges by
Ameritech.

For these reasons, this Panel awards the language proposed by Ameritech in sec. 15.4-
15.7 and sec. 16.3.1 with language removed consistent with the Panel’ s determination above as
follows:

15.4. If any portion of an amount due to a Party (the “ Billing Party” ) for Resale

Services or Network Elements under this Agreement is subject to a bona fide dispute

between the Parties, the Party billed (the “ Non-Paying Party” ) shall, prior to the Bill

Due Date, give written notice to the Billing Party of the amounts it disputes (“ Disputed

Amounts’) and include in such written notice the specific details and reasons for

disputing each item listed in Section 16.3.4. The Non-Paying Party shall pay when due

(1) all undisputed amounts to the Billing Party, and (ii) all Disputed Amounts into an

interest bearing escrow account with a Third Party escrow agent mutually agreed upon

by the Parties. To be acceptable, the Third Party escrow agent must meet all of the
following criteria:

15.4.1. Thefinancial institution proposed as the Third Party escrow agent must be

located within the continental United Sates,

15.4.2. Thefinancial institution proposed as the Third Party escrow agent may not be an
Affiliate of either Party; and

15
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15.4.3. Thefinancial institution proposed as the Third Party escrow agent must be
authorized to handle Automatic Clearing House (ACH) (credit transactions) (electronic
funds) transfers.

15.4.4. In addition to the foregoing requirements for the Third Party escrow agent, the
disputing Party and the financial institution proposed as the Third Party escrow agent
must agree that the escrow account will meet all of the following criteria:

15.4.4.1. The escrow account must be an interest bearing account;

15.4.4.2. All charges associated with opening and maintaining the escrow account will
be borne by the disputing Party;

15.4.4.3. That none of the funds deposited into the escrow account or the interest earned
thereon may be subjected to the financial institution’s charges for serving as the Third
Party escrow agent;

15.4.4.4. All interest earned on deposits to the escrow account shall be disbursed to the
Parties in the same proportion as the principal; and

15.4.4.5. Disbursements from the escrow account shall be limited to those:

15.4.4.5.1. authorized in writing by both the disputing Party and the Billing Party (that
is, Signature(s) from representative(s) of the disputing Party only are not sufficient to
properly authorize any disbursement); or

15.4.4.5.2. made in accordance with the final, non-appealable order of the arbitrator
appointed pursuant to the provisions of Section 16.6.1 or

15.4.4.5.3. made in accordance with the final, non-appealable order of the court that
had jurisdiction to enter the arbitrator’ s award pursuant to Section 16.6.1.

15.5. Disputed Amountsin escrow shall be subject to Late Payment Charges as set forth
in Section 15.1.

15.6. Issuesrelated to Disputed Amounts shall be resolved in accordance with the
procedures identified in the Dispute Resolution provisions set forth in Section 16.

15.7. If the Non-Paying Party disputes any charges for Resale Services or Network
Elements and any portion of the dispute is resolved in favor of such Non-Paying Party,
the Parties shall cooperate to ensure that all of the following actions are taken:

15.7.1. the Billing Party shall credit the invoice of the Non-Paying Party for that portion
of the Disputed Amounts resolved in favor of the Non-Paying Party, together with any
Late Payment Charges assessed with respect thereto no later than the second Bill Due
Date after the resolution of the Dispute;

15.7.2. within fifteen (15) calendar days after resolution of the Dispute, the portion of
the escrowed Disputed Amounts resolved in favor of the Non-Paying Party shall be
released to the Non-Paying Party, together with any accrued interest thereon;

15.7.3. within fifteen (15) calendar days after resolution of the Dispute, the portion of
the Disputed Amounts resolved in favor of the Billing Party shall be released to the
Billing Party, together with any accrued interest thereon; and

15.7.4. no later than the third Bill Due Date after the resolution of the dispute regarding
the Disputed Amounts, the Non-Paying Party shall pay the Billing Party the difference
between the amount of accrued interest such Billing Party received from the escrow
disbursement and the amount of Late Payment Charges such Billing Party is entitled to
receive pursuant to Section.

16
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And;

16.3.1. If the written notice given pursuant to Section 15.4 discloses that a CLEC dispute
relates to billing, then the procedures set forth in this Section 16.3.1 shall be used and the
dispute shall first be referred to the appropriate service center [ SBC-AMERITECH
Service Center; for resolution. In order to resolve a billing dispute, CLEC shall furnish
AMERITECH-WISCONSIN written notice of (i) the date of the bill in question, (ii)
CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit
ID number or trunk number in question, (iv) any USOC information relating to the item
guestioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC
disputes the billed amount.

|ssue TDS-15: What procedures should apply for termination of servicesto TDS?
(General Terms and Conditions, Sections17.1 et seq.)

A. Position of the parties.

Both Ameritech and TDS agree that this issue is essentially the same as Issue TDS-1
above.

B. Decision.

The disputed language under thisissue isthe language in sec. 17. TDS objectsto
Ameritech’s proposed language and wishes to add language to require Commission approval for
termination of servicesto TDS. TDS also, argues that allowing Ameritech to assume TDS
customers upon termination of the agreement is anti-competitive because it does not allow end-
users an opportunity to select their carrier. Ameritech also proposes language similar to language
proposed in sec. 16.1.3 regarding the payment of disputed amounts into escrow. The Panel also
chooses a compromise time of thirty (30) calendar days for disconnection of servicesto TDS
upon notification.

This Panel reiterates its finding under issue 1 regarding the termination of the agreement.

The Panel also finds it unnecessary and arguably anti-competitive to permit Ameritech’s

17
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language alowing it to assume TDS' customers upon termination of servicesto TDS. The Panel
further reiterates that a CLEC is responsible for informing its customers of an impending
disconnection. The Panel awards the following language consistent with its findings above and
with the findings under issues, 1 and 11:

17.  Termination of Serviceto TDS

17.1. Unless otherwise specified therein, Sections 17.1, 17.2, 17.3, 17.4 and 17.5 shall
apply to all chargesbilled for all services Interconnection, Resale Services, Network
Elements, functions, facilities, products and services furnished under this Agreement.
Section 17.6 shall apply only to Resale Services and Network Elements furnished under
this Agreement.

17.2 Failure of TDSto pay charges or by the due date provide reasonably specific
notice of any disputed charges, (Unpaid Charges), may be grounds for disconnection of

I nterconnection, Resale Services, network Elements, functions, facilities, products and
services furnished under this Agreement. If TDSfailsto pay by the Bill Due Date, any
and all charges billed to them under this Agreement, including any Late Payment
Charges or miscellaneous charges (* Unpaid Charges’ ), and any portion of such Unpaid
Charges remain unpaid after the Bill Due Date, the Billing Party shall notify the Non-
Paying Party in writing that in order to avoid disruption or disconnection of the
applicable Interconnection, Resale Services, Network Elements, functions, facilities,
products and services furnished under this Agreement, the Non-Paying Party must remit
all Unpaid Chargesto the Billing Party.

17.3. Intentionally Omitted.

17.4. Disputes hereunder will be resolved in accordance with the Dispute Resolution
Procedures set out in Section 16 of this Agreement.

17.5. If any TDScharges remain unpaid at the conclusion of the time period as set forth
in Section 15.1.1 above (30 calendar days from the due date of such unpaid charges),
SBC/AMERITECH will notify TDS the appropriate commission(s) and the end user’s
IXC(s) of Record in writing, that unless all charges are paid within thirty (30) calendar
days, TDS s service may be disconnected and TDS s end users may be switched another
provider’slocal service as directed by the commission. SBC/AMERITECH-may also
suspend order acceptance at thistime.

17.6. SBC/AMERITECH may discontinue service to TDS upon failure to pay undisputed
charges only as provided in this section, and will have no liability to TDSin the event of
such disconnection.

17.7. After disconnect procedures have begun, SBC/AMERITECH will not accept service
ordersfrom TDSuntil all unpaid, undisputed charges are paid. SBC/AMERITECH will
have the right to require a deposit equal to one month’s charges (based on the highest
previous month of service from SBC/AMERITECH) prior to resuming serviceto TDS
after disconnect for nonpayment.
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17.8. Beyond the specifically set out limitationsin this section, nothing herein will be

interpreted to obligate SBC/AMERITECH to continue to provide service to any such end

usersor to limit any and all disconnection rights SBC/AMERITECH may have with

regard to such end users.

17.9. If the Non-Paying Party desiresto dispute any portion of the Unpaid Charges, the

Non-Paying Party shall take all of the following actions not later than fourteen (14)

calendar days following receipt of the Billing Party's notice of Unpaid Charges:

17.9.1. notify the Billing Party in writing which portion(s) of the Unpaid Charges it

disputes, including the total amount disputed (“ Disputed Amounts’ ) and the specific

detailslisted in Section 16.3.4 of this Agreement, together with the reasons for its

dispute; and

17.9.2. immediately pay to the Billing Party all undisputed Unpaid Charges; and

17.9.3. pay all Disputed Amounts relating to Resale Services and Network Elements into

an interest bearing escrow account that complies with the requirements set forth in

Section 15.4.

[Section 17.9.4 isdeleted.]

17.10. Issuesrelated to Disputed Amounts shall be resolved in accordance with the
procedures identified in the Dispute Resolution provision set forth in Section 16.

17.11. SBC-AMERITECH only

17.11.1. Notwithstanding anything to the contrary herein, if the Non-Paying Party fails

to (i) pay any undisputed amounts by the Bill Due Date, (ii) pay the disputed portion of a

past due bill into an interest-bearing escrow account with a Third Party escrow agent,

(i11) pay any revised deposit or (iv) make a payment in accordance with the terms of any

mutually agreed upon payment arrangement, the Billing Party may, in addition to

exercising any other rights or remedies it may have under Applicable Law, provide

written demand to the Non-Paying Party for failing to comply with the foregoing. If the

Non-Paying Party does not satisfy the written demand within five (5) Business Days of

receipt, the Billing Party may exercise any, or all, of the following options:

17.11.2. assess a late payment charge and where appropriate, a dishonored check

charge;

17.11.3. require provision of a deposit or increase an existing deposit pursuant to a

revised deposit request;

17.11.4. refuseto accept new, or complete pending, orders; and/or

17.11.5. discontinue service.

17.11.6. Notwithstanding anything to the contrary in this Agreement, the Billing Party’s

exercise of any of the above options:

17.11.7. shall not delay or relieve the Non-Paying Party’ s obligation to pay allcharges

on each and every invoice on or before the applicable Bill Due Date, and

17.11.8. Sections17.11.4 and 17.11.5 shall exclude any affected order or service from

any applicable performance interval or Performance Benchmark

17.11.9. Once disconnection has occurred, additional charges may apply.

19



Docket 05-MA-123

Issue TDS-17: Should the agreement contain language that Ameritech isnot entering
into this agreement voluntarily, and attempting to limit Ameritech’s
responsibilitieson that basis?

(GTC, Section 26)

A. Position of the parties.

Ameritech argues that it wants this provision in order to keep track of the involuntary
termsin each arbitration internally and to supply a*useful preview” of Ameritech’s positions on
the issues to other carriers. TDS argues that this provision does not affect anything within the
agreement or condition 43 Merger Order and should not be included.

B. Decision.

The parties agree that the inclusion of this language has no affect on the agreement or the
Merger Order. Ameritech and TDS each have alist of the issuesin dispute at the time of this
arbitration that may be used to internally keep track of involuntary terms. An arbitrated
agreement is not the place in which parties should seeks to address administrative matters that do
not affect the agreement or the other party. Intheinterest of keeping this agreement relevant to
the issues within its four corners, the Panel directs the parties to delete the proposed Section 26 of

General Terms and Conditionsin its entirety.

Issue TDS-19: Where the agreement incorporates by reference an Ameritech
Wisconsin tariff, would Ameritech Wisconsin be prohibited from
revising that tariff?

(GTC, Section 38 et s=q.)

A. Position of the parties.

TDS proposes the following language for Section 38 of the Generd Terms and Conditions:
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38.2

38.3

38.4

38.5

SBC/AMERITECH will not, of its own voalition, file atariff or make another
similar filing which supersedes this Agreement in whole or in part.
SBC/AMERITECH will make no filings which are inconsistent with this
commitment. This Section is not intended to apply to any SBC/AMERITECH
tariffs or filings which do not affect TDS' rights or SBC/AMERITECH's
obligations to TDS under this Agreement. This Section does not impair
SBC/AMERITECH'’ sright to file tariffs nor doesit impair SBC/AMERITECH’s
right to file tariffs proposing new products and services and changes in the prices,
terms and conditions of existing products and services, including discontinuance
or grandfathering of existing features or services, of any telecommunications
services that SBC/AMERITECH provides or hereafter providesto TDS under this
Agreement pursuant to the provision of Appendix: Resale, nor doesit impair
TDS right to contest such tariffs before the appropriate Commission.
SBC/AMERITECH will provide TDS prior notice of any tariff or filing which
concerns the subject matter of this Agreement at the time a Preliminary Rate
Authority (PRA) is transmitted to the state commission, or, in Situations where a
PRA would not be issued, within ninety (90) days (forty five (45) days for price
changes) of prior to the expected effective date of the tariff or filing.

In the event that SBC/AMERITECH is required by any governmental authority to
file atariff or make another similar filing in connection with the performance of
any action that would otherwise be governed by this Agreement,
SBC/AMERITECH will provide TDS notice of the same as set forth in Section
38.3 above.

If any tariff referred to in Section 38.4 becomes ineffective by operation of law,
through deregulation or otherwise, the terms and conditions of such tariffs, as of
the date on which the tariffs became ineffective, will be deemed incorporated if
not inconsistent with this Agreement.

Ameritech objectsto portions of 38.2 and 38.3. Ameritech proposes that the first sentence of

38.2 be recast s0 that the sentence smply provides that no tariff filing will supersede any provision in

the agreement. Ameritech would delete the second sentence of 38.2 as unnecessary. Ameritech first

recommends that the notice provison in 38.3 should be taken up in ageneric proceeding. Ameritech

also recommends that, if the Panel isinclined to award 38.3, then the notice requirement should be

limited to revisons to tariff provisons referenced in the Agreement. Ameritech also assertsthat the

proposed notice period is unreasonably long. Two weeks prior notice is sufficient.
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Ameritech objectsto 38.4 and 38.5 in thelr entirety. Ameritech argues that these provisions
are unworkable and confused.
B. Decision.

This issue concerns several references in the interconnection agreement to tariffs
Ameritech has filed with the PSCW and FCC. An Ameritech witness testified that some
interconnection services have to have common terms and conditions and must be administered in
asimilar way for everybody. The witness argued that, in incorporating tariffs governing such
services into the interconnection agreement by reference, the tariffs establish a fair and
nondiscriminatory source for terms and conditions that would apply to both CLEC and
Ameritech alike.

Thisissue was discussed in the arbitration award for the recent U.S. Cellular/Ameritech
arbitration. There, the U.S. Cellular Panel ruled that, while incorporating some aspects of
Ameritech’s intrastate tariff by reference offers some benefit, in the form of convenience and
simplicity, giving one party the privilege of changing the terms of this agreement unilaterally
seems unfair. Ameritech may be correct that this interconnection agreement may create some
administrative difficulties for the company. But that is true of the Telecommunications Act
generaly, and in any case is not a sufficient reason to permit unilateral revision of the terms of
this agreement. See Arbitration Award, Petition for Arbitration to Establish an Interconnection
Agreement Between United States Cellular and SBC Communications/Ameritech Wisconsin,
PSCW docket 05-MA-120, pp. 40-41 (Aug. 24, 2000).

The concern with references to filed tariffsis that Ameritech can unilaterally revise a

tariff, and thus modify a material term or provision of this interconnection agreement, without
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effective notice of the amendment. In Wisconsin, customers have little opportunity to challenge
proposed tariff revisions. See Wis. STAT. § 196.196(3). In most instances, customers learn of
the changes to the tariff after the fact.

The Panel awards the contract language proposed by TDS for sections 38.2 and 38.3, as
modified by Ameritech. The text of 38.2 addresses the Panel’s concern that a tariff amendment
filed unilaterally cannot modify or supersede a material term or condition of the Agreement.
Section 38.3 provides sufficient notice so that TDS can inform its customers of changesin its
service. This of particular importance when the referenced tariff defines aresold service. The
notice requirement of 38.3 need only apply to tariff provisions referenced by the agreement. For
all other tariff revisons, Ameritech need only comply with the statutory requirements.

The Panel decides not to adopt the proposed sections 38.4 and 38.5. The notice required
in 38.3 includes revisions to referenced tariffs that are required by statute or regulation. The

Panel agrees that section 38.5 is unworkable and unnecessary.

| ssue TDS-20: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rights and responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS?

(GTC, Section 50.1)

A. Position of the parties.

The parties agree to the following language in section 50.1 of the Generd Termsand
Conditions of the interconnection agreement:
Unless the context shall otherwise specifically require, and subject to Section

21, whenever any provision of this Agreement refers to atechnical reference,
technical publication, any publication of telecommunications industry
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administrative or technical standards, or any other document specifically
incorporated into this Agreement, it will be deemed to be areference to the most
recent version or edition (including any amendments, supplements, addenda, or
successors) of each document that is in effect, and will include the most recent
version or edition (including any amendments, supplements, addenda, or
successors) of each document incorporated by reference in such atechnical
reference, technical publication, or publication of industry standards.

TDS proposes to append the following sentence to the end of the agreed upon text:
To the extent such reference document is an internal publication of SBC-
13STATE, such document will only be modified by agreement of the parties, or
through a formal change management process.

Ameritech objectsto the additional sentence TDS has proposed. Ameritech arguesthat this
sentence would require Ameritech to obtain the consent of TDS, or engage in the change
management process, before modifying its technica publications or other interna documents.
Ameritech asserts that thiswould be both unnecessary and time consuming.

B. Decision.

Inthe AT&T arbitration, the AT&T Panel sought to strike a balance between two
competing policy recommendations, each of which has some merit. The AT&T Panel noted that,
on the one hand, it is not desirable to create a Situation in which Ameritech can unilaterally
revise a material term or condition of the Agreement by ssimply changing a referenced document
over which it exercises total control. On the other hand, it is not reasonable to require Ameritech
to seek permission from each CLEC it does business with before it performs upgrades and other
improvements to its network. Consensus on a proposed upgrade may be impossible to obtain. In
any event, it would give a CLEC disproportionate leverage over Ameritech’s network planning.

See Additional Arbitration Award, Petition for Arbitration to Establish an Interconnection

Agreement Between Two AT&T Subsidiaries, AT& T Communications of Wisconsin, Inc. and
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TCG Milwaukee, and Wisconsin Bell, Inc. (d/b/a Ameritech Wisconsin), PSCW docket 05-MA-
120 at pp. 54-55 (Feb. 27, 2001).

The question for the Panel is whether the first or second category of concerns is more
important when considering whether to permit the application of revisionsto Ameritech
publications referenced in the Agreement. There is no testimony regarding the extent to which
the change management process would delay the revision of internal documents. On the other
hand, there is no information in the record to indicate Ameritech has revised its publications to
the detriment of TDS and other CLECs. In fact, the TDS witness acknowledged that similar
language in the prior TDS/Ameritech interconnection agreement has not been misused.

On balance, the Panel finds that it is beneficial to permit Ameritech to reviseits
publications, and apply those revisions on a going forward basis. It is difficult to see how
Ameritech could or why it would want to manipulate its publications to undermine a term or
condition of this Agreement. In the absence of such a showing, it is reasonable to permit
Ameritech to upgrade and improve its network facilities and services without unnecessary

additional negotiation or other process.

|ssue TDS-25: Does Ameritech havethe obligation to combine UNEsin certain
circumstances?

(Appendix UNE, Section 1.1)

A. Position of the parties.

Ameritech agreesthat it must provide access to unbundled network elements (UNES), as
required by 8 251(c)(3). Ameritech aso agreesto provide combinations of UNEsthat Ameritech

currently combines on its own network at the time of a TDS request, asrequired by Rule 51.315(b).
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Under thisrule, Ameritech cannot separate UNEs that are currently combined before offering the
combination to TDS.

Ameritech objectsto aTDS proposa to create additional combinations of UNEs.
Ameritech contends that, under IUB 111, the Pandl cannot direct Ameritech to provide
combinations of unbundled ements. 1UB 11, 219 F.3d at 758-59 (vacating Rule 51.315(c)-
(f). The Eighth Circuit interpreted 8§ 251(c)(3) to require that ILECs unbundle network
elements in amanner that permits requesting carriers to combine them. The statute
requires access to the elements of an ILEC’ s network only on an unbundled basis. The
Court objected to Rule 51.315(c)-(f) because the rule requires the ILECs to combine the
network elements, rather than the requesting carrier.

On October 12, 2000, an arbitration panel arbitrating the interconnection
agreement between AT& T Communications of Wisconsin and Ameritech Wisconsin (the
AT&T Panel) directed Ameritech to provide additional combinations of UNES.
Arbitration Award, Petition for Arbitration to Establish an Interconnection Agreement
Between Two AT&T Subsidiaries, AT&T Communications of Wisconsin, Inc. and TCG
Milwaukee, and Wisconsin Bell, Inc. (d/b/a Ameritech Wisconsin), PSCW docket 05-MA-
120 at pp. 22-23 (Oct. 12, 2000). For those combinations not specified in the
AT& T/Ameritech Agreement, the Panel directed the parties to use the Bona Fide Request
process to establish the terms and rates for the new combinations. TDS urges this Panel
to follow the decision of the AT& T Panel, in effect incorporating the requirements of the

vacated rule, Rule 51.315(c)-(f), into the TDS/Ameritech interconnection agreement.
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B. Decision.

This issue concerns the scope of the authority the Panel retains under the Eighth
Circuit’sorder in [UB 111. Ameritech asserts that federal law determines the manner in
which UNEs will be made available to CLECs. Section 251(c) provides:

(c) Additional obligations of incumbent local exchange carriers. In addition to
the duties contained in subsection (b), each incumbent local exchange carrier has
the following duties:

(3) Unbundled access. The duty to provide, to any requesting
telecommunications carrier for the provision of a telecommunications service,
nondiscriminatory access to network elements on an unbundled basis at any
technically feasible point on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory in accordance with the terms and conditions
of the agreement and the requirements of this section and section 252 [47 U.S.C.
§ 252]. Anincumbent local exchange carrier shall provide such unbundled
network elements in a manner that alows requesting carriers to combine such
elements in order to provide such telecommunications service.

47 U.S.C. § 251(c)(3).
Inits Local Competition proceeding, the FCC adopted rules to implement
8 251(c)(3). Rule 51.315, regarding the combination of unbundled network elements,
provides:
(& Anincumbent LEC shall provide unbundled network elementsin a
manner that allows requesting telecommunications carriers to combine such

network elements in order to provide a telecommunications service.

(b) Except upon request, an incumbent LEC shall not separate requested
network elements that the incumbent LEC currently combines.

(c) Upon request, an incumbent LEC shall perform the functions
necessary to combine unbundled network elements in any manner, even if those
elements are not ordinarily combined in the incumbent LEC's network, provided
that such combination is:

(1) Technicaly feasible; and
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(2) Would not impair the ability of other carriers to obtain access
to unbundled network elements or to interconnect with the incumbent
LEC's network.

(d) Upon request, an incumbent LEC shall perform the functions
necessary to combine unbundled network elements with elements possessed by
the requesting telecommunications carrier in any technically feasible manner.

(e) Anincumbent LEC that denies areguest to combine elements pursuant
to paragraph (c)(1) or paragraph (d) of this section must prove to the state
commission that the requested combination is not technically feasible.

(f) Anincumbent LEC that denies arequest to combine elements pursuant
to paragraph (c)(2) of this section must prove to the state commission that the
requested combination would impair the ability of other carriers to obtain access
to unbundled network elements or to interconnect with the incumbent LEC's
network.

In an earlier review of the issue of combination of unbundled network elements,
the Supreme Court reversed the Eighth Circuit’s decision to vacate § 51.315(b):

Because this provision requires elements to be provided in a manner that "allows
requesting carriers to combine" them, incumbents say that it contemplates the
leasing of network elementsin discrete pieces. It was entirely reasonable for the
Commission to find that the text does not command this conclusion. It forbids
incumbents to sabotage network elements that are provided in discrete pieces,
and thus assuredly contemplates that elements may be requested and provided in
this form (which the Commission's rules do not prohibit). But it does not say, or
even remotely imply, that elements must be provided only in this fashion and
never in combined form. Nor are we persuaded by the incumbents insistence
that the phrase "on an unbundled basis’ in 8§ 251(c)(3) means "physically
separated.” The dictionary definition of "unbundled” (and the only definition
given, we might add) matches the FCC's interpretation of the word: "to give
separate prices for equipment and supporting services." Webster's Ninth New
Collegiate Dictionary 1283 (1985).

Theredlity isthat 8 251(c)(3) is ambiguous on whether leased network elements
may or must be separated, and the rule the Commission has prescribed is
entirely rational, finding its basisin § 251(c)(3)'s nondiscrimination

requirement. Asthe Commission explains, it isaimed at preventing incumbent
LECs from "disconnecting previously connected elements, over the objection of
the requesting carrier, not for any productive reason, but just to impose wasteful
reconnection costs on new entrants." Reply Brief for Federal Petitioners 23. It
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istrue that Rule 315(b) could allow entrants access to an entire preassembled
network. In the absence of Rule 315(b), however, incumbents could impose
wasteful costs on even those carriers who requested less than the whole network.
It is well within the bounds of the reasonable for the Commission to opt in favor
of ensuring against an anticompetitive practice.

AT & T Corp. v. lowa Utils. Bd., 525 U.S. 366, 394-95, 119 S.Ct. 721, 737-38, 142
L.Ed.2d 834 (1999). The Supreme Court did not address the Eighth Circuit’s decision to
vacate the rest of the rule addressing additional combinations of unbundled network
elements, Rule 51.315(c)-(f).

In its subsequent decision on remand, IUB |11, the Eighth Circuit reaffirmed its
prior decision vacating the additional combinations rule:

We are not persuaded by the respondents contention that the Supreme Court's
reinstatement of rule 51.315(b) affects our decision to vacate subsections (c)-(f).
Nor do we agree with the Ninth Circuit that the Supreme Court's opinion
undermined our rationale for invalidating the additional combinations rule. See
U.S. West Communicationsv. MFS Intelenet, Inc., 193 F.3d 1112, 1121 (9th
Cir. 1999), cert. denied, 2000 U.S. LEXIS 4680 (U.S. June 29, 2000) (No. 99-
1641). The Ninth Circuit misinterpreted our decision to vacate subsections (c)-
(f). Wedid not, as the Ninth Circuit suggests, employ the same rationale for
invalidating subsections (c)-(f) as we did in invalidating subsection (b). See
MCI Telecomms. v. U.S. West, 204 F.3d 1262, 1268 (9th Cir. 2000) ("The
Eighth Circuit invalidated Rules 315(c)-(f) using the same rationale it employed
to invalidate Rule 315(b). That is, the Eighth Circuit concluded that requiring
combination was inconsistent with the meaning of the Act because the Act calls
for 'unbundled' access.") Rather, the issue we addressed in subsections (c)-(f)
was who shall be required to do the combining, not whether the Act prohibited
the combination of network elements. See lowa Utils. Bd., 120 F.3d at 813.

Rule 51.315(b) prohibits the ILECs from separating previously combined
network elements before leasing the elements to competitors. The Supreme
Court held that 51.315(b) is rational because "[section] 251(c)(3) of the Act is
ambiguous on whether leased network elements may or must be separated.” AT
& T Corp., 525 U.S. at 395. Therefore, under the second prong of Chevron, the
Supreme Court concluded 51.315(b) was a reasonable interpretation of an
ambiguous statute.
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Unlike 51.315(b), subsections (c)-(f) pertain to the combination of network
elements. Section 251(c)(3) specifically addresses the combination of network
eements. It states, in part, "An incumbent local exchange carrier shall provide
such unbundled network elementsin a manner that allows requesting carriers to
combine such elements in order to provide such telecommunication service."
Here, Congress has directly spoken on the issue of who shall combine
previously uncombined network elements. It isthe requesting carriers who shall
"combine such elements." It is not the duty of the ILECs to "perform the
functions necessary to combine unbundled network elements in any manner" as
required by the FCC'srule. See 47 C.F.R. § 51.315(c). We reiterate what we
said in our prior opinion: "The Act does not require the incumbent LECsto do
al thework." lowa Utils. Bd., 120 F.3d at 813. Under the first prong of
Chevron, subsections (¢)-(f) violate the plain language of the statute. We are
convinced that rules 51.315(c)-(f) must remain vacated.

IUB 111, 219 F.3d at 759.

Ameritech argues that the Eighth Circuit’s decision in [lUB I11 controls the disposition of
the TDS request in this proceeding. Ameritech argues that the court in lUB 111 reads the final
sentence of § 251(c)(3) to mean that the ILEC must provide the UNES, so that the CLEC can
combine them. In other words, the Act makes an affirmative assignment of tasks or roles: the
ILEC has the duty of providing the elements; the CLEC has the duty of combining those
elements to create discrete services.

In Ameritech’s view, this statutory assignment of roles precludes any alternative
assignment of duties a state commission may wish to order. An aternative assignment of roles
conflicts with the statute' s directions, and is therefore unlawful. To support its view, Ameritech
also cites the Hobbs Act, 28 U.S.C. § 2342 et seq. Under that statute, the decision of an
appellate court reviewing an administrative rule is binding in every federa circuit, not just the

circuit in which the review takes place. Ameritech concludes that the Eighth Circuit’s

interpretation of § 251(c)(3) is binding upon the PSCW and this Panel under the Hobbs Act, and
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any TDS proposal requiring Ameritech to provide UNE combinations must be rejected as
unlawful.
The AT&T Panel interpreted § 251(c)(3) and the Eighth Circuit’s order differently. The
AT&T Panel agreed with Ameritech that the FCC rule, Rule 51.315(c)-(f), does not presently
govern the disposition of several issuesin that arbitration that concerned additional combinations
of unbundled network elements. However, the AT& T Panel read § 251(c)(3) more generaly to
create aframework in which elements of an ILEC's network are made available to a CLEC.
While the Eighth Circuit vacated the FCC’ s rules interpreting and implementing this section, that
court did not address a state’ s concurrent and overlapping authority to regulate local
telecommunications services offered within its jurisdiction.
First, the AT&T Panel noted that the Supreme Court found that the underlying statutory
provision was ambiguous. The Supreme Court commented in its order:
[ Section 251(c)(3)] does not say, or even remotely imply, that elements must be
provided only in this fashion and never in combined form. Nor are we
persuaded by the incumbents' insistence that the phrase "on an unbundled basis’
in 8 251(c)(3) means "physically separated.”
AT & T Corp. v. lowa Utils. Bd., 525 U.S. at 394. Accordingly, the AT& T Panel concluded that
the underlying statute did not preclude the its consideration of proposals regarding additional
combination of unbundled network elements.
Second, the Court in [UB 111 rejected Rule 51.315(c)-(f) because the rule exceeded the
FCC' s authority under the federal statute. The court did not consider at al the concurrent
authority of a state commission to regulate the provision of local telecommunications services

offered withinits jurisdiction. Thus, the authority of a state commission, acting under state law,

to regulate the terms and conditions under which local exchange carriers interconnect was not
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addressed by IUB I1l1. The AT&T Panel concluded that it had discretionary authority under
federal law, as well as authority under Wisconsin law, to direct Ameritech to provide UNE
combinations notwithstanding the decision of the Eighth Circuit in [UB I11.

The Panel finds that the AT& T Panel correctly interpreted the existing state of the law on
the subject of UNE combinations. Section 251(c)(3) is ambiguous and does not exclude
consideration of the TDS proposals regarding UNE combinations. The Eighth Circuit’s order in
IUB I11 addresses only the authority of the FCC to regulate the manner in which ILECs provide
UNE combinations. The Court did not consider and did not decide the scope of Wisconsin's
authority to regulate the interconnection of local telecommunications services within this state.

The Panel concludesthat it has discretionary authority under federal law, as well as
authority under Wisconsin law, specifically, Wis. Stat. 88 196.04, 196.219(3)(a) and (4), to
direct Ameritech to provide UNE combinations notwithstanding the decision of the Eighth

Circuit in lUB I11.

Issue TDS-27: How should thelist of UNEsthat Ameritech must provide be defined?
(Appendix UNE, Section 2.2.9)

A. Position of the parties.

Ameritech proposes that section 2.2.9 of Appendix UNE read:

SBC-13STATE will provide CLEC nondiscriminatory access to UNEs (Act,
Section 251(¢)(3), Act, and Section 271(c)(2)(B)(ii); 47 CFR Section 51.307(a)):

2.2.9. Only to the extent it has been determined by the FCC or Commission that
these elements are required by the “necessary” and “impair” standards of the Act
(Act, Section 251 (d)(2)). Inthe event that the FCC or Commission changes the
list of required unbundled network elements, the parties shall comply with
Section 4.0 of the General Terms and Conditions to make the necessary
revisonsto this Appendix.
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Ameritech believes this language is necessary to clarify that it is obligated to provide
unbundled access only to those network elements that have been found by the FCC or the PSCW
to satisfy the “necessary and impair” standard of 8§ 251(d)(2).

TDS objects to this provison. TDS argues that, while Ameritech is required to provide
those UNEs that are within the definition of the Act, there is nothing that requires an affirmative
order of the PSCW or the FCC prior to making a UNE available.

B. Decision.

Ameritech proposes affirmative language that declares at the outset that its obligation to
provide access to UNEsi s limited to those UNESs designated by state and federal authority. TDS
responds that such a declaration is inconsistent with the Act and is also inconsistent with the
bona fide request (BFR) process provided elsewhere in the Agreement. TDS is concerned that
the proposed language shifts the burden to TDS to petition the FCC or PSCW to amend its rules
to add additional “approved” UNEs.

As a practical matter, it is unlikely that resolution of this issue will affect the business
opportunities of either party whatsoever. Ameritech proposes contract language that in essence
confirms that it will comply with applicable law. TDS points out that Ameritech could
voluntarily agree to provide access to network elements in addition to the access required by law.
However, the proposed agreement generaly permits the parties to revise and expand the scope of
the parties’ access to UNEs by mutual agreement. Ameritech’s proposed language for this issue
merely indicates that it will pursue a conservative course in its review of requests for mutual

agreement to additional access.
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The Panel finds that the language proposed by Ameritech accurately states the obligation
it must fulfill under the Act. However, the parties may append the phrase, “...or by mutua
agreement of the Parties,” to the first sentence of section 2.2.9 if they wish.

The Panel awards the language as proposed by Ameritech for section 2.2.9 of Appendix

UNE.

|ssue TDS-28: Should Ameritech berequired to provide UNEswhere facilities
modifications are required?

(Appendix UNE, Section 2.9)

A. Position of the parties.

This issue concerns the overlap of requirements and commitments that have been proposed
and accepted in two different cases now pending before the PSCW. The parties have agreed to use
the Facilities Modification and Congtruction Policy (FMOD Policy) adopted in interim orders issued
by the PSCW in docket 6720-T1-160. The dispute here concerns how to state that agreement in this
proceeding.

Ameritech proposes the following language for section 2.9.1 of Appendix UNE:

Accessto UNEsis provided under this Agreement over such routes,
technologies, and facilities as SBC-13STATE may elect at its own discretion,
provided that such routes, technologies and facilities are non-discriminatory
with respect to the way SBC-13STATE provides services to its own end users,
affiliates, or other carriers. SBC-13STATE will provide accessto UNEs where
technically feasible. Where facilities and equipment are not available, SBC-
13STATE shal not be required to provide UNEs. However, CLEC may request
and, to the extent required by law, SBC-13STATE may agree to provide UNES,
through the Bona Fide Request (BFR) process. All of the UNEs provided for
under this Agreement shall be presumed to be technically feasible within the
SBC-13STATE exchange areas.

2.9.1.1. Nothing contained in this Appendix is intended to contradict or
supersede commitments made by Ameritech-Wisconsin in Accessible Letter
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CLEC AMO00-153, or the modifications to those commitments as reflected in
issues A/F of the Interlocutory Order issued by the PSCW on December 15,
2000 in Docket 6720-TI-160.
TDS proposes to delete the third sentence of proposed section 2.9.1 and section 2.9.1.1 in

itsentirety. TDS proposes to insert the following sentence as the third sentence of section 2.9.1:

Where facilities require modifications they will be handled under the facilities
modification process in Appendix .

In sum, TDS proposes to include the FMOD Policy adopted in docket 6720-T1-160 as an
appendix in the Agreement at issue in this proceeding. Ameritech would exclude the FMOD
Policy from the Agreement, and merely note that the FMOD Policy exists and may create access
to UNEs in addition to the access that the parties are otherwise entitled to under this Agreement.
B. Decision.

Thisissue isinteresting in that the parties appear to agree with respect to the process with
which facilities will be modified to accommodate new and additional accessto UNES, and other
service features as discussed below. The concern hereis largely procedural. The agreements
have been completed and adopted in another proceeding. The record to support those
agreementsiis largely found in that proceeding. Incorporating the results of the other proceeding
into this Agreement may create contractual enforcement privileges not intended in the other
proceeding. Review of enforcement actions may be handled differently and assigned to different
courts for judicial review.

Ameritech argues that this approach is confused and unnecessary. The Panel agrees.
Ameritech isrequired to provide access to network elements under Rule 51.319, as well as other
orders of the FCC and PSCW. Thisisaminimum requirement for which the Agreement shall

provide contractual and regulatory remedies for enforcement.
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Ameritech has also agreed in docket 6720-T1-160 to comply with a process for
modification of its facilities to support the services at issue in that docket. The PSCW has
adopted an interim order accepting that agreement and directing compliance. To the extent that
the ordersin docket 6720-T1-160 impose an additional duty upon Ameritech to provide access
not otherwise required by the Agreement in this proceeding, that duty controls and the injured
party can seek enforcement of that duty through the complaint process or other procedure
adopted in docket 6720-TI-160.

Thisis not to say that the Panel subscribesto Ameritech’s interpretation of the order in
IUB I11 concerning superior quality. There may be some circumstances in which modification of
facilities is necessary to foster competition. It isnot clear that the federal act prohibits an order
directing an ILEC to install equipment to extend new services to existing customers or extend
existing services to new customers. To permit an ILEC control over those decisions that a CLEC
might make to build its business would seriously undermine the goals of the Act. However, it is
not necessary to address that issue at thistime.

The Panel finds that the contract language proposed by Ameritech is reasonable, and

accurately statesits obligation to provide accessto UNEs.

|ssue TDS-30: What limits should be put on TDS' use of UNES?
(Appendix UNE, Section 2.2.9)

A. Position of the parties.

Ameritech proposes the following language for section 2.9.8 of Appendix UNE:

Unbundled Network Elements may not be connected to or combined with SBC-
13STATE access services or other SBC-13STATE tariffed service offerings
with the exception of tariffed Collocation services where available.
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Ameritech asserts that this proposed language implements a requirement of the FCC gtated in
Supplemental Order Clarification, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket 96-98, FCC No. 00-183 (May 19, 2000) (Supplementa
Order Clarification).

TDS objectsto Ameritech’s proposed language. TDS does not dispute that the FCC has
prohibited some UNE combinations. TDS argues that Ameritech’s proposed language would
prohibit combinations in addition to those prohibited by the FCC order.

B. Decision.

In the Third Report and Order, the FCC considered how to address UNE combinations
that can be used to bypass ILEC tariffed services.

Parties have raised again arguments that allowing requesting carriers to use

unbundled network elements to provide exchange access would have significant

policy ramifications. As BellSouth explains, existing combinations of

unbundled loops and transport network elements are a "direct (and often

physically identical) substitute for the incumbent LEC's regulated access

services. . .," but priced significantly lower than tariffed special access services.

The specia access service that BellSouth and SBC refer to consists of entrance

facilities from the interexchange carrier's point of presence to an incumbent

LEC's switch or serving wire center, a dedicated transport link from the SWC to

an end office, and a channel termination facility from the end office to the end

user.
Third Report and Order, Implementation of the Local Competition Provisons of the
Telecommunications Act of 1996, CC Docket 96-98, FCC No. 99-238, 1485 (Nov. 5, 1999) (UNE
Remand Order).

However, the FCC also noted that a requesting carrier is free to order UNEs to reach

collocated facilities:

As an initial matter, under existing law, a requesting carrier is entitled to obtain
existing combinations of loop and transport between the end user and the
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incumbent LEC's serving wire center on an unrestricted basis at unbundled
network element prices. In particular, any requesting carrier that is collocated in
aserving wire center is free to order loops and transport to that serving wire
center as unbundled network elements because those elements meet the
unbundling standard, as discussed above. Moreover, to the extent those
unbundled network elements are already combined as a special access circuit,
the incumbent may not separate them under rule 51.315(b), which was reinstated
by the Supreme Court. In such situations, it would be impermissible for an
incumbent LEC to require that a requesting carrier provide a certain amount of
local service over such facilities.

Id., at 7 486.

Thus, there exists a question regarding the degree to which arequesting carrier can use
combinations of unbundlied network elementsto provide local exchange and exchange access
service. Some combinations could be used to bypass special access tariffs, undermining a
portion of the revenue upon which universal service programs depend. The FCC deferred its
final answer to an additional rulemaking. See Fourth Further Notice of Proposed Rulemaking,
I mplementation of the Local Competition Provisons of the Telecommunications Act of 1996, CC
Docket 96-98, FCC No. 99-238, (Nov. 5, 1999) (Fourth FNPRM).

In the interim, the FCC ruled that incumbent carriers could constrain the use of combinations
of unbundled loops and transport network elements as a substitute for specia access service.
Supplemental Order, Implementation of the Local Competition Provisions of the
Teecommunications Act of 1996, CC Docket 96-98, FCC No. 99-370, (Nov. 24, 1999)
(Supplementa Order). However, the FCC lifted this constraint in circumstances where the
requesting carrier uses combinations of unbundled loop and transport network elementsto provide a

sgnificant amount of loca exchange service, in addition to exchange access service, to a particular

customer.
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In the Supplementa Order Clarification, the FCC clarified what was meant by the phrase,
“dgnificant amount of local exchange service.” The FCC determined:

22. Wefind that arequesting carrier is providing a "significant amount of local
exchange service" to a particular customer if it meets one of three
circumstances:

(1) Aswe found in the Supplemental Order, the requesting carrier certifies that
it isthe exclusive provider of an end user's local exchange service. The loop-
transport combinations must terminate at the requesting carrier's collocation
arrangement in at least one incumbent LEC central office. This option does not
allow loop-transport combinations to be connected to the incumbent LEC's
tariffed services. Under this option, the requesting carrier isthe end user's only
local service provider, and thus, is providing more than a significant amount of
local exchange service. The carrier can then use the loop-transport
combinations that serve the end user to carry any type of traffic, including using
them to carry 100 percent interstate access traffic; or

(2) Therequesting carrier certifies that it provides local exchange and exchange
access service to the end user customer's premises and handles at least one third
of the end user customer'slocal traffic measured as a percent of total end user
customer local diatone lines; and for DSL1 circuits and above, at least 50 percent
of the activated channels on the loop portion of the loop-transport combination
have at least 5 percent local voice traffic individually, and the entire loop facility
has at least 10 percent local voice traffic. When aloop-transport combination
includes multiplexing (e.g., DS1 multiplexed to DS3 level), each of the
individual DSL1 circuits must meet this criteria. The loop-transport combination
must terminate at the requesting carrier's collocation arrangement in at least one
incumbent LEC central office. This option does not allow loop-transport
combinations to be connected to the incumbent LEC's tariffed services. Under
this option, a carrier's provision of at least one third of an end user's local traffic
is significant because it indicates that the carrier is providing more than ade
minimis amount, but less than all, of the end user'slocal service. Aswe stated
above, we find this to be a reasonable indication that the requesting carrier has
taken affirmative steps to provide local exchange service to the end user, and is
not using the facilities solely to bypass special access service. Such a carrier
may then use unbundled loop-transport combinations to serve the customer as
long as the active channels on the facility, and the entire facility, are being used
to provide the amount of local exchange service specified in this option, thereby
offering the carrier some flexibility to use the combinations to provide other
services besides local exchange service; or
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(3) Therequesting carrier certifies that at least 50 percent of the activated
channels on a circuit are used to provide originating and terminating local
dialtone service and at least 50 percent of the traffic on each of these local
dialtone channelsis local voice traffic, and that the entire loop facility has at
least 33 percent local voice traffic. When aloop-transport combination includes
multiplexing (e.g., DS1 multiplexed to DS3 level), each of the individual DS1
circuits must meet this criteria. This option does not allow loop-transport
combinations to be connected to the incumbent LEC's tariffed services. Under
this option, collocation is not required. The requesting carrier does not need to
provide a defined portion of the end user's local service, but the active channels
on any loop-transport combination, and the entire facility, must carry the amount
of local exchange traffic specified in this option. This option may be the most
efficient for requesting carriers that provide high capacity facilities to large end
usersthat carry a significant amount of local voice traffic, but that represent only
asmall portion of the end user's total local exchange service. This option
recognizes that although the requesting carrier is not providing one-third of the
end user's local voice service, as set forth in option 2, the carrier has still taken
affirmative steps to provide local service to the customer, and is not using the
circuits simply to bypass special access. Asthe record indicates, while such a
carrier may not be providing a significant amount of the customer's total local
service, the 50 percent facility threshold indicates that a significant portion of
the service that the carrier does provide to the end user islocal.

Theissue in dispute in this proceeding is whether the language proposed by Ameritech
accurately expresses the privilege it is entitled to under the interim decision in the Supplemental
Order Clarification. TDS asserts that the proposed language goes well beyond the constraint in
the Supplemental Order Clarification. TDS recommends the approach adopted by the AT&T
Panel on asimilar issue.

Inthe AT& T/Ameritech arbitration, the AT& T Panel considered a proposal from AT& T
regarding a particular loop-transport combination, Enhanced Extended Link (EEL). In order to
prevent bypass of Ameritech’s tariffed Special Access service, the AT&T Panel placed a
restriction upon the use of EELSs:

... AT&T may only use Network Elements and Combinations to provide

Enhanced Extended Loops where the End User customer and the other
termination of that EEL, whether at AT& T’ s switch or another End User
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customer location, are both located within the same Ameritech local calling
area

The restriction adopted by the AT& T Panel is a shortcut intended to avoid numerous customer
specific evaluations prior to establishing a particular EEL that may be necessary under para. 22
of the Supplemental Order Clarification.

The Panel rejects Ameritech’s proposed language. The Panel finds that the language is
overly broad and would reach combinations in addition to those prohibited by the FCC in the
Supplemental Order Clarification. In particular, the proposed language extends to combinations
other than loop-transport combinations, and the proposed language fails to permit TDS to
demonstrate that it will provide a significant amount of local exchange service over a given loop-
transport combination.

The Panel directs the parties to delete the language proposed for section 2.9.8 of Appendix

UNE.

|ssue TDS-31: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix UNE, Section 2.10.1)

A. Position of the parties.

Ameritech proposes the following language for Section 2.10.1 of Appendix UNE

Each UNE will be provided in accordance with SBC-13STATE Technical
Publications or other written descriptions, if any, as changed from time to time
by SBC-13STATE at its sole discretion. All UNEs will be provided at the same
rates terms and conditions and with the same quality of service as SBC-
13STATE provides for itself, any affiliate or any other telecommunications
carrier.
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TDS objects to the first sentence of Ameritech’s proposed text.
B. Decision.

For the reasons discussed in Issue TDS-20 above, the Panel awards the language

proposed by Ameritech.
Issue TDS-32: Should the agreement provide for processesrelated to ordering of
UNEs as shown?

(Appendix UNE, Sections 2.11-2.18)

A. Position of the parties.

In Section 2.11, Ameritech proposes to refer to theitem at issue as an Unbundled Network
Element. TDS objectsto the word Unbundled.

In Section 2.12, TDS proposes that Ameritech provide a Single Point of Contact for purposes
of problem resolution or escalation related to the ordering and provisioning of high capacity services.
Ameritech objects to the Single Point of Contact, and prefers to address problems using existing
assigned gteff.

In Section 2.13 and 2.14, TDS proposes to add an additiona appendix to the Agreement to
Specify certain performance measures. In Section 2.15, TDS proposes to specify the timing of
notices rgecting TDS service orders. Ameritech generdly objectsthat this subject metter is
presently before the PSCW in docket 6720-T1-160, and the Panel should adhere to the order issued
by the PSCW in that proceeding.

In Section 2.16 and 2.17, TDS proposes language related to the FMOD Policy discussed

above. In Section 2.18, TDS proposes language concerning acceptance testing. Ameritech generdly
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objectsto this language because it conflicts with agreements reached and adopted in docket
6720-T1-160.

B. Decision.

1. Section2.11. Ameritech proposes to use the phrase Unbundled Network Elementsin

Section 2.11. This phrase follows from the text of § 251(c)(3), which imposes upon an
incumbent local exchange carrier the duty to provide unbundled access to network elements. To
the extent that the use of this phrase is intended to contribute to Ameritech’s argument regarding
the use of UNE combinations in Issue TDS-25, the Panel found above that 8 251(¢)(3) is
ambiguous and permits several interpretations, including the one adopted above.

2. Section 2.12. TDS proposes that Ameritech assign a single staff member to address

TDS service issues related to high capacity services. The Panel believes the process of staff
assignments within SBC/Ameritech is a matter within the business judgment of the company.
The Panel does not believe it is appropriate to manage Ameritech’s hiring and staffing decisions.

Instead, the contract should specify the intervals within which various works requests
must be completed. To the extent that the parties have decided to use the intervals adopted in
docket 6720-TI-160, those intervals should be used to evaluate the parties’ performance. If
Ameritech finds that a single point of contact improvesits ability to meet the requirements of the
Agreement, it may adopt that approach.

3. Sections 2.13, 2.14 and 2.15. The Panel is concerned that this issue has the potential

of undermining the orders the PSCW has adopted and will adopt in docket 6720-T1-160. That
docket was established to create a common approach to a variety of issues related to provision of

interconnected local service. Thereis an extensive record in that proceeding on these issues.
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The Panel adopts the language as proposed by Ameritech. The Panel will defer to the
intervals, performance measures, testing procedures, and other decisions of the PSCW in docket
6720-T1-160.

4. Sections 2.16 and 2.17. For the reasons stated above in Issue TDS-28, the Pand

awards the language proposed by Ameritech.

5. Sections 2.18. This provision aso concerns a matter addressed pending before the

PSCW in docket 6720-T1-160. For the reasons discussed above, the Panel adopts the language

proposed by Ameritech.

Issues TDS-33 - 40:  Should Ameritech Wisconsin berequired to offer adjacent location
accessto UNEsin Wisconsin asit doesin California?

(Appendix UNE, Article 4)

A. Position of the parties.

TDS proposes a section in the Appendix UNE that would employ an adjacent location
method of access smilar to amethod adopted in Cdifornia. Ameritech objects to the proposed
language because the adjacent location access is outdated, inefficient and unnecessary.

B. Decison.

TDS proposes to adapt a policy adopted by the Cdifornia Public Utilties Commission to
facilitate access to UNEs when the space available for physical collocation at a centrd office has
been exhaugsted. TDS samply argues that when the standard methods of collocation are not available,
permitting the proposed adjacent location method of access would permit TDS or other CLECsto

compete even though collocation space in agiven centra officeis not available.
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Ameritech asserts that adjacent location access is not required by the collocation orders of the
FCC. Ameritech arguesthat in those orders collocation refersto the ingtalation of equipment
necessary for interconnection or access to unbundled network elements on the premises of the loca
exchange carrier. The adjacent location proposa concerns ingtalation of accessto equipment
located off premises. Ameritech aso questions the specific requirements that TDS proposes.

The FCC has addressed the issue of space exhaugtion. This portion of the FCC' s Collocation
Order was upheld on review:

We also regject petitioners claim that the FCC lacks authority to require LECsto
make available space beyond their central offices for the collocation of
competitors equipment. The Collocation Order smply requires "incumbent
LECs, when space is legitimately exhausted in a particular LEC premises, to
permit collocation in adjacent controlled environmental vaults or similar
structures to the extent technically feasible." 1d. at 4786 P 44. The rule seeks to
address the "issue of space exhaustion by ensuring that competitive carriers can
compete with the incumbent, even when there is no space inside the LEC's
premises.” Id. Therule clearly furthers the purpose underlying 8 251(c)(6). The
rule is also eminently reasonable: adjacent collocation is required only when
space in the central offices is exhausted; adjacent collocation may occur only to
the extent that it is technically feasible; adjacent collocation is subject to state
regulations over zoning, design, and construction parameters; and adjacent
collocation is subject to reasonable safety and maintenance requirements. And
petitioners can find no argument to show that thisrule isimpermissible under §
251(c)(6), for the smple reason that the disputed "adjacent" properties al are on
the LECS "premises,” which is all that is required by the statute.

In sum, the FCC's regulations forbidding LECs from requiring competitors to

"cage" their equipment and requiring LECs, under limited circumstances, to use

adjacent property for the collocation of competitors equipment are permissible

and reasonable under step two of Chevron.
GTE Service Corporation v. Federal Communications Commission, 205 F.3d 416, 425 (D.C. Cir.
2000). The access method proposed by TDS is in addition to the use of adjacent property upheld

in this order.
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The Panel decides not to adopt the TDS proposdl inits entirety. It does so for the
following reasons. First, the Panel is not aware of any office in this state where accessto UNES
has been denied due to lack of space. Thus, there is no urgent reason to resolve thisissue in this
arbitration.

Second, this matter is better handled in a generic proceeding. Ameritech argues that the
TDS proposal would accelerate exhaustion of entrance facilities and impair competitive entry.
TDS responds that Ameritech’s argument on behalf of other competitorsis suspect. The Panel
agrees that Ameritech is an unlikely advocate for the interests of other competing carriers.
Nonetheless, the point is that there are additional parties that have an interest in the outcome of
thisissue. Given the lack of urgency, the Panel denies the language proposed by TDS and
advises the parties to separately petition the PSCW to open a proceeding to evaluate this

proposal.

|ssue TDS-41: What isthe appropriate scope of the Bona Fide Request (BFR)
process?

(Appendix UNE, Section 5.2.1)

A. Position of the parties.

The parties have agreed to the following language for section 5.2.1 of Appendix UNE:

A Bona Fide Request (“ BFR™) isthe process by which CLEC may request
SBC-AMERITECH to provide CLEC access to new, undefined UNE, (a
“Request”), that isrequired to be provided by SBC-AMERITECH under the
Act but is not available under this Agreement or defined in a generic appendix at
the time of CLEC’ srequest.

TDS proposes to amend this language by adding the following two sentences:
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The BFR process will not be used for currently defined UNEs that SBC13-
STATE asserts require non-standard provisioning or intervals. These will be
handled by the Facilities Modifications process.

Ameritech objects to the addition of these sentences.
B. Decison.

For the reasons discussed in Issue TDS-28 above, the Pandl findsit is gppropriate to exclude
references to the FMOD Policy and associated process. The Panel awards the language proposed by

Ameritech.

Issue TDS-58: Should SBC be entitled to unilaterally alter therightsand
responsibilities of the partiesunder this agreement by making such
rights and responsibilities controlled by SBC internal documentsthat
SBC can change at its sole discretion, without notice to or agreement
by TDS M etrocom? Should the due dates for the installation of L ocal
I nterconnection and Meet Point Trunks be set forth in the contract, or
by referenceto SBC tariff?

(Appendix ITR, Section 8.8)

A. Position of the parties.

Ameritech proposes the following language for section 8.8 of Appendix ITR:

Due dates for the installation of Local Interconnection and Meet Point Trunks
covered by this Appendix shall be based on each of the SBC-13STATE's
intrastate Switched Access intervals from receipt of arequest by either party. If
either CLEC or SBC-13STATE isunable to or not ready to perform Acceptance
Tests, or is unable to accept the Local Interconnection Service Arrangement
trunk(s) by the due date, the parties will reschedule the date no more than 7 days
from the original date. If the CLEC requests a service due date change which
exceeds the allowable service due date change period, the ASR must be

canceled by the CLEC. Should the CLEC fail to cancel such an ASR, SBC-
13STATE shall treat that ASR as though it had been canceled.
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TDS proposes to replace the phrase, “based on each of the SBC-13STATE's intrastate

Switched Access intervals,” with the phrase, “no longer than 21 days,” in the first sentence. TDS
proposes to delete the final two sentences from this section.
B. Decison.

Inits brief, Ameritech stated that its intrastate Switched Access intervals are as follows:
14 days for an order of up to 48 trunks; 15 days for an order of up to 96 trunks; and an interval to
be negotiated on a case-by case basis for an order greater than 96 trunks. First, it isnot clear to
the Panel why the Agreement cannot smply state the intervals plainly, and avoid the dispute
concerning incorporation tariff requirements by reference. From the discussion in the briefs, the
Panel finds that there is agreement that the interval for orders of up to 96 trunks should be 21
days.

The dispute here concerns whether the interval should be negotiated in the case of orders
in excess of 96 trunks. There is no discussion of how frequently orders in excess of 96 trunks
might arise. The Panel finds it is reasonable to apply a common interval of 21 daysto all orders.
For the mgjority of requests, the interval islonger than that Ameritech proposed.

In briefs, the parties devoted considerable energy and passion debating whether to
exclude the final two sentences of this section. The Panel believes this energy is misdirected.
TDS presumably wants the service installed. 1f the company is unable to meet scheduled dates
to install and test trunks, the party that isinjured is TDS. To add arule that statesthat, if TDS
cannot reschedule within seven days, it must start over with a new request, appears unnecessary.

In the unlikely event that the installation of the trunks must be postponed and TDS cannot
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reschedule with 7 days, the parties should have the flexibility to determine an appropriate date
for a second try.

The Panel awards the contract language proposed by TDS:

Due dates for the installation of Local Interconnection and Meet Point Trunks
covered by this Appendix shall be no longer than 21 days from receipt of a
reguest by either party. If either CLEC or SBC-13STATE isunableto or not
ready to perform Acceptance Tests, or is unable to accept the Local
Interconnection Service Arrangement trunk(s) by the due date, the parties will
reschedul e the date no more than 7 days from the original date.

|ssue TDS-59: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix Collocation, Section 2.17.1)

A. Position of the parties.

Ameritech proposes the following language for section 2.17.1 of Appendix Collocation:

“Interconnector’s Collocation Services Handbook” is a publication provided
to the CLECs which provides information on how to order collocation
arrangements from SBC-8STATE. The document also provides information
about SBC-8STATE's collocation processes and requirements and is located on
the CLEC website (https.//clec.sbc.comy).

2.17.1 SBC-AM ERITECH provides smilar information at a website
(http://tcnet.ameritech.comy).
B. Decison.

The Panel discussed references to SBC-Ameritech internal documentsin Issue TDS-20
above. Thisissueisdightly different in that it is more definitional in nature. To the extent that
TDS objects to areference to this document, the Panel will address that objection below.

The Panel awards the language as proposed by Ameritech.
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Issue TDS-62: Should Ameritech Wisconsin berequired to release reserved space
prior to denying a request for collocation?

(Appendix Collocation, Sections4.1.3.1 and 4.1.3.2)

A. Position of the parties.

Ameritech contends that the language proposed by TDS interferes with Ameritech’s right
to reserve space for itself as granted by the FCC in the First Report and Order 1 604. Ameritech
also arguesthat TDS' proposed language only alows Ameritech to recover security costs that are
“necessary” while federal law allows for broader recovery.

TDS argues that it’s proposed language does not require Ameritech to release lawfully
reserved space except where it releases that space for purposes other than which it was reserved.
B. Decision.

Both parties agree that Ameritech is obligated to release space on a nondiscriminatory
basiswhere it is released for a use other than which it was reserved. TDS has not proposed
language that limits the release of space to protect Ameritech’s right to reserve space for defined
purposes while requiring it to release space in a nondiscriminatory manner if that release is for
purposes other than for which it was reserved. The language proposed by TDS, as it stands, does
not discriminate between these situations. TDS agrees that this distinction is not reflected in the
proposed sentence (Sullivan Testimony, Tr. Vol. 1, p. 129). The language proposed by
Ameritech satisfies the requirements of the First Report and Order and leaves Ameritech’s right
to reserve space intact.

Both parties also agree that there is nothing in federal law requiring that security

measures for which an ILEC may recover costs be “necessary.” TDS testimony and lack of
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argument regarding the inclusion of this provision indicate that it agrees with Ameritech, that
this language is not required. (Sullivan Testimony, Tr. Vol. 1, p. 133).

This Panel awards the language proposed by Ameritech as follows:

4.1.3.1. Subject to technical feasibility and security requirements, SBC-
13STATE will allow CLEC to collocate in any unused space (space that is
vacant and does not contain SBC-13STATE equipment, is not reserved for
growth, isnot used for administrative or other functions, and is not needed for
access to, egress from, or work within occupied or reserved space, provided that
unused space will be administered on a non-discrimnatory basis, that isto the
extent that SBC-13STATE, has or would move administrative or other functions
orrelease reserved-space to accommodate its own equipment, it will do so for
CLEC) in SBC-13STATE's Eligible Sructure (eg. Central Office), without
requiring the construction of a cage or similar structure, and without requiring
the creation of a separate entrance to CLEC’ s dedicated space. SBC-13STATE
will designate the space to be used for cageless collocation. SBC-13STATE
may require CLEC to use a central entrance to the building in which the
cageless collocation is provided, but may not require construction of a new
entrance for CLEC' s or other collocating carriers use, and once inside the
building, SBC-13STATE must permit CLEC to have direct accessto CLEC's
equipment.

And;

4.1.3.2. SBC-13STATE may not require CLEC to use an intermediate
interconnection arrangement (i.e., a POT bay) that smply increases collocation
costs without a concomitant benefit directly to CLEC, in lieu of direct
connection to SBC-13STATE' s network if technically feasible. In addition,
SBC-13STATE may not require CLEC to collocate in a room or isolated space,
separate from SBC-13STATE’ s own equipment, which only servesto increase
the cost of collocation and decrease the amount of available collocation space.
SBC-13STATE may take reasonable steps to protect its own equipment, such
as, but not limited to, enclosing SBC-13STATE equipment in its own cage, and
other reasonable security measures examples of which are described herein.
SBC-13STATE may utilize reasonable segregation requirements that do not
impose unnecessary additional cost on CLEC.
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|ssue TDS-64: What should bethe required depth of the equipment bay?
(Appendix Collocation, Sections4.1.3.1.2 and 4.1.3.1.4)

A. Position of the parties.

TDS proposes language that creates equipment bays with a depth of 17”7 as opposed to
the 15" proposed by Ameritech. Ameritech argues that section 4.1.3.1.3 allows TDS to request
bays with a depth other than the 15” proposed as the standard bay depth. Both parties agree that
15" isthe industry standard for most collocation equipment. TDS argues that “state of the art”
equipment however requiresa 17" bay.

B. Decision.

TDS concedes, that the request for 177 bay depth is being sought to accommodate a
single piece of equipment. (Lawson Testimony, Tr. Vol. 1, p. 137). TDS also agreesthat “up to
this point in time, [the standard depth] has been no more than 15 inches.” (Lawson, Tr. Vol. 1,
p.139).

Ameritech provides in its collocation appendix an opportunity for TDS to obtain non-
standard bay depths upon request. Further, TDS has not demonstrated that the standard bay
depth has changed or will change from 15.”

This Panel awards the language proposed by Ameritech as follows:

4.1.3.1.2. Sandard bay dimensions cannot exceed 7'0" high, and 23" interior
width, 26" exterior width, and up to 15" deep.

And;

4.1.3.1.4 SBC-13STATE prefers that the equipment mounted in the bay be flush
mounted with the front of the bay, however the equipment must not be mounted
beyond the lower front kick plate (normally 5") for appropriate egress. The
total depth of bay, including equipment, should not exceed 15" for a standard
bay.
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| ssue TDS-65: What should be the definition of “ L egitimately Exhausted” ?
(Appendix Collocation, Sections4.1.4.0t0 4.1.4.0.1)

A. Position of the parties.

Ameritech argues that the language proposed by TDS to define “Legitimately Exhausted”
is unnecessary and overly broad. Ameritech contends that sec. 5.11 of the collocation appendix
affords CLECs an opportunity to request that obsolete equipment be removed to make space
available for collocation. Ameritech is concerned that it will be required to remove equipment
even when there is no request for collocation space, tying up valuable Ameritech resources.
Further, Ameritech argues that the language proposed by TDS imposes obligations on Ameritech
above and beyond those required by the FCC by requiring it to remove personnel to
accommodate a CLEC' s collocation request.

TDS argues that the language it proposes clarifies that Ameritech must first remove
obsolete equipment from usable collocation space before it may claim that collocation space is
exhausted.

B. Decision.

Both parties agree that the term exhausted is only triggered when there is an existing
request for collocation space. The provisions of section 5.11 of the collocation appendix require
that a CLEC specifically request that obsolete equipment be removed even where space could be
made available through the removal of the equipment. It isreasonable to require Ameritech to
only claim exhaustion, in a case where a CLEC has requested collocation space, if Ameritech has
first determined whether space can be made available by removing unused obsolete equipment.
Ameritech requires in other sections of this collocation appendix that CLECs remove unused

equipment within a given period of time without regard to whether arequest for the space is
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made. It isonly fair to require Ameritech to remove unused obsolete equipment where an actual
request has in fact been made.

TDS' proposed language in sec. 4.1.4.0.1 goes beyond requesting the ILEC to limit
collocation space denial to instances where space is exhausted to include a requirement that
Ameritech relocate all “personnel that are not essential to the function of a particular premise,
i.e., marketing personnel, human resources personnel, etc.” This broad restriction of
Ameritech’s administrative discretion is not supported by any TDS testimony, arguments, or
references to existing law or policy.

This Panel awards most of the language proposed by TDS with the exception of the
language regarding the removal of personnel as follows:

4.1.4.0. Legitimately Exhausted—

4.1.4.0.1. When all spacein an ILEC Premisesthat can be used or is useful to
|ocate tel ecommuni cations equipment in any of the methods of collocation
available is exhausted or completely occupied the premises will be considered
legitimately exhausted. Before the ILEC may make a determination that space
is legitimately exhausted, the ILEC must have removed all unused obsol ete
equipment from the Premises and made such space available for collocation;
however, removal of the equipment shall not cause an unreasonable delay in the
ILEC’ sresponse to the CLEC' s application or in provisioning collocation
arrangements. The determination of exhaustion is subject to dispute resolution
by the Commission.

| ssue TDS-66: Should Ameritech Wisconsin be allowed to exercise control over the
design, construction and placement of adjacent structures?

(Appendix Collocation, Section 4.1.4.1)

A. Position of the parties.

Ameritech argues that the FCC, in its Advanced Services Order, grants an ILEC right to

control the design, construction and placement of TDS' adjacent structures for collocation. First
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Report and Order and Further Notice of Proposed Rulemaking, Deployment of Wireline Services
Offering Advanced Telecommunications Capability, CC Docket No. 98-147, 14 F.C.C.R. 4761,
4786, 144 (Mar. 31, 2001) (Advanced Services Order). Further, Ameritech contendsthat TDS
proposed language allows it to “collocate equipment that is not necessary for interconnection or
access to UNEsS’ (Ameritech Br. p. 73).
TDS argues that the control granted to the ILECs in the Advanced Services Order isonly
applicable to “reasonable safety and maintenance requirements.”
B. Decision.
The specific language of the Advanced Services Order asit appliesto ILEC control over
adjacent collocation is as follows:
Because zoning and other state and local regulations may affect the viability of
adjacent collocation, and because the incumbent LEC may have a legitimate
reason to exercise some measure of control over design or construction
parameters, we rely on state commissions to address such issues. In generdl,
however, the incumbent LEC must permit the new entrant to construct or
otherwise procure such an adjacent structure, subject only to reasonable safety
and maintenance requirements. The incumbent must provide power and physical
collocation services and facilities, subject to the same nondiscrimination
requirements as traditional collocation arrangements.

Advanced Services Order, 14 FCC Rcd at 4786, 1 44.

The language in the first sentence cited above in the Advanced Services Order clearly
indicates that ILECS may have some control over the design and construction parameters of
adjacent collocation proposed by CLECs. However, upon reviewing the subsequent sentence it
is aso clear that the FCC modified the previous sentence by issuing a guide for state commission

to allow CLECsto procure or construct adjacent collocation space subject only to “reasonable

safety and maintenance requirements.” This does not trandate in the record nor in the GTE
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decision cited by Ameritech into Ameritech’sright to “retain reasonable control over TDS's
design, construction and placement of adjacent structures on property owned or controlled by
Ameritech Wisconsin.”

Any concern that Ameritech may have regarding the safety of the design and construction
of the collocation space is addressed by the FCC order and language proposed by Ameritech
regarding safety and maintenance concernsis incorporated in the agreement. The additional
language proposed by Ameritech contradicts the Advanced Services Order. This Panel awards
the following language for section 4.1.4.1 of Appendix Collocation:

4.1.4.1. When space is legitimately exhausted inside an SBC-13STATE Eligible
Structure, SBC-13STATE will permit CLEC to physically collocatein an
Adjacent Sructure (e.g. controlled environmental vaults, controlled
environmental huts, or similar structures such as those used by SBC-13STATE
to house tel ecommuni cations equipment) to the extent technically feasible.
SBC-13STATE will permit CLEC to construct or otherwise procure such
adjacent structure, subject to reasonable safety and maintenance requirements,
zoning and other state and local regulations. CLEC will be responsible for
securing the required licenses and permits, the required site preparations, and
will retain responsibility for building and site maintenance associated with
placing the Adjacent Sructure. SBC-13STATE may reserve reasonable
amounts of space adjacent to its Eligible Structure needed to expand its Eligible
Sructure to meet building growth requirements, provided that such reservation
shall be administered on a non-discriminatory basis. SBC-13STATE will

assign the location of the Designated Space where the Adjacent Sructure will be
placed.
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|ssue TDS-70: What provisions should govern relocation of TDS M etrocom's
collocated equipment?

(Appendix Collocation, Section 4.8)

A. Position of the parties.

Ameritech proposes language in section 4.8 of the collocation appendix that will provide
that costs of relocation caused by circumstance beyond Ameritech’s control which result in costs
of occupancy that are excessive, in Ameritech’s sole opinion, will be charged to CLEC.

TDS argues that Ameritech is attempting to charge CLEC’ s relocation costs when
Ameritech has made an economic decision to do so.

B. Decision.

The language proposed by Ameritech is duplicative and unnecessary. If thereisa
circumstance beyond Ameritech’s reasonable control that requires (per Ameritech determination)
the relocation of a CLEC, regardless of the reason for relocation, it may so charge the CLEC.
Adding the language that Ameritech has the sole discretion to determine whether circumstances
beyond Ameritech’s control result in costs that are excessive for continued collocation duplicates
the previous provision by simply adding an example. Further, Ameritech admits that the
language is only intended to limit the charge of costs to circumstances beyond Ameritech’s
control. Ameritech has not demonstrated the need for the inclusion of this language.

This Panel awards the language agreed to by the parties as well as the language proposed
by Ameritech in the last sentence of sec. 4.8 as follows:

Relocation — In the event SBC-13STATE determinesit necessary for Dedicated
Collocation Space to be moved within the Eligible Sructure in which the
Dedicated Collocation Space is located or to another Eligible Sructure, CLEC
isrequired to do so. Such relocation shall be on a non-discriminatory basis,

including relocation of SBC-13STATE'S own equipment. If such relocation
arises from circumstances beyond the reasonable control of SBC-13STATE,
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including condemnation or government order or regulation, SBC-13STATE may
charge CLEC, in the same manner as provided for in this Appendix, for the cost
of preparing the new dedicated collocation space at the new location.

Otherwise SBC-13STATE shall be responsible for any reasonable preparation
costs and any reasonable costs incurred by CLEC directly in connection with
such relocation.

Issue TDS-71: What documentation should Ameritech Wisconsin provideto TDS
Metrocom if TDS M etrocom believes denial of collocation spaceis
insupportable?

(Appendix Collocation, Sections5.3.3.2 and 5.3.3.3)

A. Position of the parties.

TDS isrequesting that it be provided with “all relevant documentation” from Ameritech
regarding its collocation facilities. In the language proposed by TDS, they do not appear to make
the provisioning of this documentation contingent upon a denial of collocation space.

Ameritech argues that it should not have to provide TDS with documentation that is
highly confidential, not limited, and burdensome to supply.

B. Decision.

The language proposed by TDS is not limited and appears to require Ameritech to
comply regardless of the circumstances. Even if the requirement is limited to instances where
TDS has been denied collocation space, section 5.3.2 affords TDS the opportunity to contest the
issue and the Commission, as a neutral party, will have access to the information described in
order to make a determination regarding the validity of the denial.

This Panel awards the language agreed to by the parties and strikes the language

proposed by TDS in sections 5.3.3.2 and 5.3.3.2.
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Issue TDS-73: What type of response to request for physical collocation must be
made by Ameritech Wisconsin?

(Appendix Collocation, Sections5.3.4.1 et sq.)

A. Position of the parties.

Seelssue TDS-71.
B. Decision.
Based on the discussion of Issue TDS-71, this Panel awards the language agreed to by the

parties and strikes the language proposed by TDS in sections 5.3.4.1 et seq.

|ssue TDS-76: What costs may Ameritech Wisconsin recover when removing
obsolete equipment?

(Appendix Collocation, Section 5.11)

A. Position of the parties.

Both parties agree that CLEC’ s should only incur additional expenses for removal of
obsolete equipment where a CLEC has made a request for the space. Further, both parties agree
that TDS should not be required to pay expenses that Ameritech would have incurred anyway.

B. Decision.

The language agreed to by both parties accomplishes the results required by both parties.
This Panel awards the language agreed to by both partiesin section 5.11 of the collocation
appendix as follows:

At the request of the Commission or CLEC, SBC-13STATE shall remove any
obsolete and unused equipment (e.g., retired in-place”) fromits Premises. SBC-
13STATE shall be permitted to recover the cost of removal and/or relocation of

such equipment if SBC-13STATE incurs expenses that would not otherwise
have been incurred (at the time of the request or subsequent thereto).
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Issue TDS-77: How much advance notice must Ameritech Wisconsin give before
instituting restrictions on so-called “ warehousing” of space?

(Appendix Collocation, Section 5.12)

A. Position of the parties.

Ameritech argues that the FCC order allowing ILECsto restrict “ warehousing” of space
is sufficient notice to the CLEC because it must first go through the commission to obtain such
restriction. Ameritech contends that the language proposed by TDS requiring a 180 day notice
before instituting any such restrictions is anticompetitive. Ameritech arguesthat TDS language
allows TDS to effectively prevent other CLECs and new entrants from using space for at least
six months.

TDS argues that without its proposed language Ameritech would be able to institute
gpace “ warehousing” restrictions on a moment’s notice, giving TDS no time to plan for and
implement the restriction.

B. Decision.

Both parties cite the FCC Order granting ILEC'’ s the ability to restrict the “ warehousing”
of space. In that order, the FCC does not indicate that every restriction must be reviewed by a
state commission; only those that involve maximum space limitations. Further, the FCC statesin
that order that an ILEC “ may impose reasonable restrictions.” 47 C.F.R 51.323(f)(6) (emphasis
added).

This Panel believes that the “reasonable”’ language contained in the order prevents an
ILEC from instituting limitations on “ warehousing” of space without reasonable notice. Further,
if that limitation is in the form of maximum space limitations, the required proof and subsequent

determination of the commission will serve as notice to the CLEC of possible restrictions.
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The Panel awards the language agreed to by both parties in section 5.12 of the collocation

appendix, striking the language proposed by TDS.

Issue TDS-78: What provisions concerning the type of equipment that can be
collocated should beincluded in the agreement?

(Appendix Collocation, Sections 6.1 to 6.8)

A. Position of the parties.

Ameritech argues that the language agreed to by both parties, referring to the rules of the
FCC or state commission “ may not provide sufficient clarity (and prevent future disputes) asto
what types of equipment TDS may collocate on Ameritech Wisconsin's premises.”

TDS argues that Ameritech’s proposed language places the burden upon TDS to prove
that proposed pieces of equipment for collocation meet the requirements of the Act rather than
Ameritech having to prove they do not meet the requirements of the act.

B. Decision.

Both parties agree that the FCC's Advanced Services Order, 14 F.C.C.R. at 4786, 1 28
governsthisissue. Inthat order, the FCC is specific as to the burden of proving equipment
qualifications for collocation. The order provides specifically:

Our existing rules, correctly read, require incumbent LECs to permit collocation of all

equipment that is necessary for interconnection or access to unbundled network elements,

regardless of whether such equipment includes a switching functionality, provides
enhanced services capabilities, or offers other functionalities. Our rules obligate
incumbent LECs to "permit the collocation of any type of equipment used for
interconnection or access to unbundled network elements.” Stated differently, an
incumbent LEC may not refuse to permit collocation of any equipment that is "used or
useful” for either interconnection or access to unbundled network elements, regardless
of other functionalities inherent in such equipment. Rather, our rules require incumbent

LECsto permit collocation of any equipment required by the statute unless they first
"prove to the state commission that the equipment will not be actually used by the
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telecommunications carrier for the purpose of obtaining interconnection or access to
unbundled network elements.” (footnotes omitted).

The Commission clearly intended the burden to be placed on the ILEC to prove that a
particular piece of equipment does not meet the standards required by the act. Further,
Ameritech’s proposed language limits the type of equipment a CLEC may use before a
determination is made by the state commission. This attempt to circumvent the processis
inappropriate and in contravention of the Act.

This Panel awards the language in sections 6.1 to 6.8 of the Collocation Appendix as
follows:

6.1. In accordance with Section 251(c)(6) of the Telecommunications Act,
CLEC may collocate equipment "necessary for interconnection or access to
unbundled network elements.” For purposes of this section, "necessary” shall
be as defined by the FCC or the Commission.

[Section 6.2 isdeleted in itsentirety.]

6.3. SBC-13STATE permits CLEC collocation, on a non-discriminatory basis,
of complete pieces or units of equipment specified in the definition of " Advanced
Services Equipment™ in section 1.3.d of the SBC/Ameritech Merger Conditions.
[Section 6.4 isdeleted in itsentirety.]

[Section 6.5 isdeleted in itsentirety.]

6.6. SBC-13STATE will not allow collocation of stand-alone switching
equipment, equipment used solely for smtching, or any enhanced services
equipment. For purposes of this section, "stand-alone" is defined as any
equipment that can perform satching independently of other switches or
switching systems. " Sand-alone smtching equipment™ includes, but is not
limited to, the following examples: (1) equipment with smtching capabilities
included in 47 C.F.R. section 51.319(c); (2) equipment that is used to obtain
circuit switching capabilities, without reliance upon a host switch, regardless of
other functionality that also may be combined in the equipment; (3) equipment
that is used solely, fundamentally, or predominately for smtching and does not
meet any of the above-described categories of equipment that SBC-13STATE
voluntarily allows to be collocated; and (4) equipment with the functionality of a
class4 or 5 switch including, without limitation, the following: Lucent Pathstar,
5E, 4E, or 1A switch; DMS 10, 100, 200, or 250 samtch; Ericsson AXE-10
switch; Semens EW3D; and any such switch combined with other functionality.
[Section 6.7isdeleted in itsentirety.]

[Section 6.8isdeleted in itsentirety.]
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Issue TDS-79: Should TDS M etrocom be required to submit a separate request for
information asto Ameritech Wisconsin equipment located in a CO
when collocation is denied on the basis of equipment safety
standards? Should the information provided by Ameritech Wisconsin
belimited to the CO for which collocation was requested?

(Appendix Collocation, Section 6.12)

A. Position of the parties.

TDS arguesthat it is Ameritech’s duty to provide alist of Ameritech equipment placed
within the CO since 1998 upon request by TDS. TDS argues that providing the information
within 5 days of the denial will allow TDS the opportunity to determine whether or not to
challenge the denial. TDS proposes language that requires Ameritech to provide this list for
“any eligible premise. ”

Ameritech arguesthat TDS' request assumes that TDS will challenge every denial.
Ameritech proposes that TDS receive the information only upon request and only for those
locations for which occupancy has been denied.

B. Decision.

Ameritech’s analysis of the Advanced Services Order is clearly erroneous as it appliesto
whether a CLEC must request the information in writing. The FCC decided that the ILEC must
provide the information upon denial, not upon CLEC request. The language incorporated into
the federal rule is as follows:

Anincumbent LEC that denies collocation of a competitor's equipment, citing safety

standards, must provide to the competitive LEC within five business days of the denial a

list of al equipment that the incumbent LEC locates at the premises in question, together

with an affidavit attesting that all of that equipment meets or exceeds the safety standard
that the incumbent LEC contends the competitor's equipment failsto meet. This affidavit
must set forth in detall: the exact safety requirement that the requesting carrier's

equipment does not satisfy; the incumbent LEC's basis for concluding that the requesting
carrier's equipment does not meet this safety requirement; and the incumbent LEC's basis
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for concluding why collocation of equipment not meeting this safety requirement would
compromise network safety.

47 C.F.R. § 51.323(b).

There is no basis upon which Ameritech may claim that it is only required to provide this
information upon the request of the CLEC. However, TDS' request for information relating to
“any eligible premises’ is also insupportable. Nowhere in the Advanced Services Order or
federal rules does the FCC require that an ILEC provide the information above for each and
every dligible CO, even when a CLEC has not requested collocation at those premises. In fact
the Advanced Services Order specifies that the information must be provided for the “premisesin
guestion.” Advanced Services Order, 14 F.C.C.R. at 4781. Unless TDS requests collocation at
all COs, Ameritech is only required to provide the information for the specific locations where
TDS requested collocation space and was denied.

This Panel awards the following language for section 6.12 of the Collocation Appendix:

In the event that SBC-13STATE denies Collocation of Collocator's equipment, citing

minimum safety standards, SBC-13STATE will provide within five (5) business days of

the denial a list of SBC-13STATE equipment placed since January 1, 1998 within the
network areas of any Eligible Premise for which Collocation was denied together with an
affidavit attesting that all of such SBC-13STATE equipment met or exceeded the then

current minimum safety standards when such equipment was placed in the Eligible
Premise.

I ssue TDS-80: Should TDS be permitted to collocate equipment pending a dispute
about whether such equipment may lawfully be collocated?

(Appendix Collocation, Sections 6.13 and 6.13.1)

A. Position of the parties.

Ameritech argues that TDS should not be allowed to collocate equipment that Ameritech

has determined is not “necessary” for collocation or does not meet safety standards. Ameritech
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arguesthat to alow TDS to collocate prior to an outcome to the dispute in TDS' favor will not
maintain the status quo and TDS would be allowed to collocate potentially noncompliant
equipment.

TDS argues that the FCC has placed the burden on Ameritech to prove that a piece of
equipment is unnecessary before it can deny or prevent collocation and that the language
proposed by Ameritech triesto circumvent this burden.

B. Decision.

A requirement that provides that a CLEC must not collocate equipment that Ameritech
has determined is unnecessary is an invitation for Ameritech to make such determinationsin all
cases Where it seeksto delay or prevent a CLEC from collocating equipment, with no
consequences for such delaying tactics. Based on the analysis of Issue TDS-78, where the FCC
clearly places the burden upon Ameritech to demonstrate that the equipment is unnecessary, and
not withstanding the language that appears to have been agreed to in section 6.13, this Panel

awards the following language for sections 6.13 and sections 6.13.1:
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6-13-1-In the event Collocator submits an application requesting collocation of certain
equipment and SBC-13STATE determines that such equipment is not necessary for
interconnection or access to UNEs, Collocator may collocate the equipment, provided
Collocator timely disputes such determination by SBC-13STATE, unless and until the
dispute isresolved. If the Parties do not resolve the dispute, SBC-13STATE or
Collocator may file a complaint at the Commission seeking a formal resolution of the
dispute. If Collocator has already collocated equipment and a dispute has not been
timely filed or the dispute isresolved in favor of SBC-13STATE, the Collocator must
remove the equipment from the collocation space within ten (10) written notice from
SBC-13STATE. Collocator will be responsible for the removal and all resulting

damages.
Issue TDS-8L1: Should TDS M etrocom be permitted to occupy collocation space
before TDS M etrocom pays all non-recurring charges duefor the
space?

(Appendix Collocation, Section 7.6)

A. Position of the parties.

Ameritech contends that TDS should be required to make all payments for nonrecurring
charges before TDS is permitted to occupy the collocation space. Ameritech proposes that, if
TDS is concerned about receiving a bill, the language that Ameritech proposesis still appropriate
if the Panel makes payment contingent upon receiving a bill

TDS is concerned that it will not receive a bill for the final payment in a timely manner
delaying occupation of the collocation due to no fault of itsr own. Otherwise, TDS agrees that it
should pay al non-recurring costs before occupancy.

B. Decision.

Both parties agree that TDS should pay al non-recurring costs for collocation space
before it takes occupancy provided TDS has received the bill for such costs. The Panel awards
the following language for section 7.6 of Appendix Collocation based on their agreement on the

issue as follows:
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Occupancy Conditioned on Payment - SBC-13STATE shall not permit CLEC to have
access to the dedicated collocation space for any purpose other than inspection during
construction of CLEC' s dedicated physical collocation space until the spaceis
completed, SBC-13STATE hastimely billed and SBC-13STATE isin receipt of
complete payment of the Preparation Charge and any Custom Work charges and/or
applicable COBO. If the space is completed and timely billing has not been made, SBC-
13STATE shall permit CLEC to have access to the dedicated collocation space upon
receipt of the first two payments of the Preparation Charge and any Custom Work
charges and/or applicable COBO with final payment due upon receipt of the bill.

Issue TDS-84: Should TDS Metrocom berequired to provide alist of equipment to
be collocated with itsinitial application?

(Appendix collocation, Section 8.3)

A. Position of the parties.

Ameritech proposes language that TDS must supply a complete list of equipment to be
used in a collocation space with its application for the space. Ameritech further requires that the
CLEC warrant and represent that the list provided with the application is complete and accurate.
Ameritech argues that this information is necessary for purposes of determining HVAC,
electrical, and other safety requirements.

TDS argues that it can only provide a list of proposed equipment when it has the exact
dimensions of the space to be provided because different equipment may be required depending
on the configuration of the space to be provided.

B. Decision.

Because there is no location on the application for TDS to specify the dimensions of the

space required, some flexibility in the listed equipment must be allowed in order to

accommodate the space offered by Ameritech in response to arequest for collocation. (Lawson

67



Docket 05-MA-123
Tr. Vol. 1, p. 160). However, Ameritech also maintains an interest in monitoring any particular
piece of equipment proposed to be collocated by TDS.

The Panel awards the following language in section 8.3 of the Collocation appendix to
address the interests of both parties:

A list of proposed CLEC Telecom Equipment that will be placed within the Dedicated
Space shall be set forth on the CLEC’ s Physical Collocation application, which includes
associated power requirements, floor loading, and heat release of each piece of CLEC
Telecom Equipment. After CLEC has information concerning the exact Dedicated Space
to be made available, CLEC will provide a complete and accurate list of such CLEC
Telecom Equipment for review. CLEC shall not place or leave any other equipment or
facilities within the Dedicated Space without the express written consent of SBC-
13STATE.

Issue TDS-85: What process should be used and what charges should be imposed if
TDS Metrocom changes the equipment it intendsto collocate?

(Appendix collocation, Section 8.4)

A. Position of the parties.

Ameritech proposes the following language for section 8.4 of Appendix Collocation:

In the event that subsequent to the submission of the Physical Collocation application and
its list of CLEC Telecom Equipment with the required technical information, CLEC
desires to place in the Dedicated Space any telecommunications equipment or such
ancillary telecommunications facilities not so set forth in the Physical Collocation
application, CLEC shall furnish to SBC-13STATE anew Physical Collocation
application and any Applicable charges to cover such equipment or facilities. Thereafter,
consistent with its obligations under the Act and applicable FCC and Commission rules,
orders, and awards, SBC-13STATE may provide such written consent or may condition
any such consent on any additional charges arising from the request, including any
applicable fees and any additional requirements such as power and environmental
requirements for such requested telecommunications equipment and/or facilities. Upon
the execution by both SBC-13STATE and CLEC of afind list and description and
receipt by SBC-13STATE of payment of any applicable non-recurring charges, the
Physical Collocation arrangement shall be deemed to have been amended and such
requested telecommunications equipment and/or facilities shall be included within
“CLEC Telecom Equipment.”
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TDS objects to portions of the proposed text. TDS would word the first two sentences of
this section as follows:

In the event that subsequent to the submission of the Physical Collocation application and
its list of CLEC Telecom Equipment with the required technical information, CLEC
desires to place in the Dedicated Space any telecommunications equipment or such
ancillary telecommunications facilities not so set forth in the current equipment list,
CLEC shall furnishto SBC-13STATE arevised equipment list. SBC-13STATE must
within 10 days provide CLEC with notice of any additional charges arising from the
request, including any applicable fees and any additional requirements such as power and
environmental requirements for such requested telecommunications equipment and/or
facilities.

B. Decision.

Ameritech is entitled to charge for making additional accommodationsif TDS decides to
deviate from the final equipment list provided to Ameritech after it has the specification of the
collocation space to be provided. The Panel awards the language for section 8.4 of the
Collocation Appendix as follows:

In the event that subsequent to the submission of the Physical Collocation application
and its complete and accurate list of CLEC Telecom Equipment with the required
technical information, CLEC desiresto place in the Dedicated Spoace any
telecommunications equipment or such ancillary telecommunications facilities not so set
forth in the complete and accurate list provided by the CLEC pursuant to sec. 8.3, CLEC
shall furnish to SBC-13STATE a new Physical Collocation application and any
Applicable chargesto cover such equipment or facilities. Thereafter, consistent with its
obligations under the Act and applicable FCC and Commission rules, orders, and
awards, SBC-13STATE may provide such written consent or may condition any such
consent on any additional charges arising from the request, including any applicable fees
and any additional requirements such as power and environmental requirements for such
requested telecommunications equipment and/or facilities. Upon the execution by both
SBC-13STATE and CLEC of afinal list and description and receipt by SBC-13STATE
of payment of any applicable non-recurring charges, the Physical Collocation
arrangement shall be deemed to have been amended and such requested
telecommunications equipment and/or facilities shall be included within “ CLEC Telecom
Equipment.”
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|ssue TDS-86: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix Collocation, Sections 8.10—8.12)

For the reasons discussed in Issue TDS-20 above, the Panel awards the language
proposed by Ameritech. The Panel smply finds that on balance the risk of harm that may follow
permitting Ameritech to unilaterally revise its internal documents does not warrant the
aternative approval process proposed by TDS.

To the extent that TDS proposes to replace some or all of the language with an agreement
termed, Change Management Process, the Panel declinesto do so. However, nothing in this
award prevents the parties from enforcing such an agreement using the remedies adopted in that
proceeding.

The Panel awards the following language for sections 8.10 and 8.11 of the Appendix
Collocation:

8.10. This Appendix and the Collocation provided hereunder is made available
subject to and in accordance with Sections 8.10.1, 8.10.2, 8.10.3, 8.10.4, and
8.10.5. CLEC shall strictly observe and abide by each in SBC-13STATE's.
8.10.1. SBC Local Exchange Carriers TP 76200MP, Network Equipment:
Power, Grounding, Environmental, and Physical Design Requirements, and any
successor document(s), including as such may be modified at any time and from
time to time;

8.10.2. SBC-13STATE’smost current Interconnector’s Collocation Services
Handbook and any successor document(s), as may be modified from time to time
as set forth below.

8.10.3. TP 76300MP, SBC Local Exchange Carriers Installation Requirements,
and any successor documents should be followed in installing network
equipment, and facilitieswithin SBC-13STATE central offices and may be
modified from time to time.

8.10.4. Any statutory and/or regulatory requirementsin effect at the time of the
submission of the Physical Collocation application or that subsequently become
effective and then when effective.
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8.10.5. The Interconnector’s Collocation Services Handbook, TP 76300MP and
the TP 76200MP Sandards are not incorporated herein but are available on the
appropriate SBC ILEC’ s Collocation Internet site.

8.11. If the Interconnector’s Collocation Services Handbook, Collocation
website(s) or the TP 76300MP, is modified subsequent to the effective date of
this agreement from the attached, the following shall apply:

8.11.1. If a modification is made after the date on which CLEC hasor ordersa
Physical Collocation arrangement, SBC-13STATE shall provide CLEC with
those modifications or with revised versions of such, listing or noting the
modifications as appropriate. Any such modification shall become effective and
thereafter applicable under this Agreement thirty (30) days after such
amendment is released by SBC-13STATE, except for those specific amendments
to which CLEC objects to within thirty (30) days of receipt, providing therewith
an explanation for each such objection. The Parties shall pursue such objections
informally with each other and, if not resolved within forty-five (45) days, either
Party will have fourteen (14) days to invoke the dispute resolution procedures
applicable to this Agreement. If neither Party invokes those procedures, the
modification is deemed effective and applicable.

8.11.2. If amodification is made after this Appendix becomes part of an
effective “ Satement of Generally Available Terms and Conditions’ or similar
document for SBC-13STATE (and the modification has not been included in a
change to that “ Statement” or this Appendix), then SBC-13STATE will provide
CLEC with a copy of such modifications or the most recent version or revision
of the particular document promptly after receipt of CLEC’ s physical
collocation application. Any CLEC objection to those modifications must be
received by SBC-13STATE by the thirtieth (30™) day after their receipt by
CLEC. Thereafter, the same process and procedure (including timelines) for
resolving any objection made under Section 8.11.1 shall apply.

8.11.3. Notwithstanding Sections 8.11.1 and/or 8.11.2, any modification made
to address situations potentially harmful to SBC-13STATE's or another’s
network, equipment, or facilities, the Eligible Sructure, the Dedicated Space, or
to comply with statutory or regulatory requirements shall become effective
immediately and shall not be subject to objection. SBC-13STATE will
immediately notify CLEC of any such modification.
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Issue TDS-88: When should TDS M etrocom be required to remove its equipment
and what should the conditions of such removal be?

(Appendix Collocation, Section 9.5)

A. Position of the parties.

Ameritech argues that TDS should be required to remove its equipment within 30 days of
discontinuance of the use of that equipment and should bear the costs of such removal.
Ameritech citesits obligation to serve other CLECs in a timely manner as a reason for requiring
TDS to remove its unused equipment.

TDS contends that ILECs and specifically Ameritech continue to make it difficult for
CLECsto collocate and any claims that suggest that they make it easier are unfounded. TDS
argues that Ameritech’s proposed language does not address the situation where another CLEC
is requesting space and that the language it proposes protects it and other CLECs from arbitrary
deadlines imposed by Ameritech.

B. Decision.

TDS has failed to demonstrate that the 30 days proposed by Ameritech isin any way
designed to make it more difficult for CLECsto obtain collocation space. Further, TDS, inits
own proposed language suggests that Ameritech be allowed to remove unused equipment within
a“reasonable” amount of time without explaining why 30 daysis not reasonable. TDS' primary
concern appears to be the lack of notice. In her testimony on behalf of Ameritech, Ms. Fuentes
indicated that removal of equipment under this proposed section 9.5 would occur only after
notification (Fuentes Direct Tr. Vol. 1, p 194). Ms. Fuentes then appears to indicate that there

would not be notification in this section. (Fuentes Cross examination Tr. Vol. 1, p. 215).
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Finally, when Ms. Fuentes gave testimony on redirect, she indicated that “discontinuance
of use” referred to the space and not the equipment. Ms. Fuentes also indicated that if there was
any equipment in that space Ameritech would not even be able to enter the cage to removeit.
(Fuentes Redirect, Tr. Vol. 1, pp. 224-226) If thisisin fact the case, the language allowing
Ameritech to remove equipment is not applicable.

Both parties have failed to clarify the issues and the positions each are seeking to
promote. Based on the proposed language of the agreement and the testimony of the parties,
there are two separate situations that sections 9.5 and 10.10 would address. The second, section
10.10 addresses the situation wherein a CLEC fails to occupy a space it has requested. Thefirst,
section 9.5, addresses the situation wherein the CLEC has already been using the requested space
and ceases to do so, leaving equipment behind.

In section 9.5, it is reasonable to expect that if a CLEC has abandoned use of the space it
should be required to remove its unused equipment or compensate Ameritech if Ameritech must
remove it. These terms should apply whether or not another CLEC has made a request for the
gpace in order to avoid any delay in providing the space to someone who may request it, thereby
promoting competition. However, TDS maintains an interest in the determination of whether its
gpaceisin use and as such the term “use” should be defined as interconnection as agreed to by
both parties. Further, TDS should be notified of the removal with 30-day notice from the date of
discontinuance of use by Ameritech of its intention to remove the equipment.

The Panel awards the following language in section 9.5 of the Collocation Appendix:

If CLEC failsto remove its equipment and facilities from the Dedicated Space within

thirty (30) days notice of discontinuance of use of the collocation space, SBC-13STATE

may perform the removal and shall charge CLEC for any materials used in any such
removal, and the time spent on such removal at the then-applicable hourly rate for
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customwork. Further, in addition to the other provisions herein, CLEC shall indemnify
and hold SBC-13STATE harmless from any and all claims for expenses, fees, or other
costs associated with any such removal by SBC-13STATEexcept to the extent the basis
for such claims, expenses, fees, or other costs arose directly from the willful misconduct
or gross negligence of SBC-13State, its employees or agents. For purposes of this
Section, the use of collocation space is considered to be discontinued when it is no longer
used for interconnection as defined by section 10.10 herein.

|ssue TDS-89: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix Collocation, Section 9.6.6)
For the reasons stated in Issue TDS-20 above, the Panel awards the following language

proposed by Ameritech for section 9.6.6 of Appendix Collocation:

Any power cabling required beyond the SBC-13STATE provided Collocation

I nterconnection Power Panel (CIPP) to Collocator’ s equipment. SBC-
13STATE requiresthat a Collocation Interconnect Power Panel (CIPP) must
be used when the Physical Collocation arrangement is not served from SBC-
13STATE'sBDFB. No CIPP isrequired for 20, 40 or 50 amp arrangements
which are served from SBC-13STATE’s BDFB. The CIPPs are designed to
provide 20, 40, 50 or 100 (maximum) amp redundant increments of DC power.
The CIPP isalways required for 100 amp or greater power arrangements. The
Collocator will furnish and install the (CIPP) within a Collocator-provided
equipment bay designated by Collocator. The CIPP must meet TP 76200 MP
Level 1 requirements.
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|ssue TDS-90: What provisions should govern application and construction intervals
for collocation space?

(Appendix Collocation, Section 10.1)

A. Position of the parties.

Ameritech proposes language that will require TDS to pay 50% of the non-recurring
charges within 7 days of Ameritech’s granting of TDS' collocation request. Ameritech further
argues that the FCC has allowed for deviations from the required 90 days intervals and it is
requesting such a deviation in instances where TDS makes multiple applications for collocation
gpace in a short period of time or where expansion or construction of power to the collocation
area has not yet been made.

TDS argues that 21 days is a necessary and reasonable amount of time within which to
submit payment to Ameritech for a collocation request. TDS objects to Ameritech’s request for
adeviation in the interval ordered by the FCC. TDS argues that such a deviation is unnecessary
and constitutes an attempt to delay provisioning of collocation space to CLECs in direct
contravention to the FCC Order.

B. Decision.

TDS has demonstrated that it is able and willing to make payment within 11 days (or
less) of arequest for payment, even in a Situation where they were unaware of the final costs
before the request for payment is made. (See Exhibits 1-4 indicating TDS' payment within a
respective 11 days and 4 days of receipt of invoices.) Section 7.5.1 already protects Ameritech
from having to begin the process of site preparation before it has received 50% of the Central

Office Build Out (COBO) fee.
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Ameritech has provided testimony that “power manufacturers and vendors need 180 days
for both amgjor power expansion or a new power plant.” (Fergusson Direct, Tr. Vol. 1, p. 248)
This precludes Ameritech from provisioning collocation space that is in need of such expansion
or construction before the power supplier has completed its work. In citing the specific
requirements of power vendors, Ameritech has demonstrated a specific need to extend the
interval in this specific circumstance.

Ameritech has not demonstrated that there is a specific need to extend the 90 day
provisioning interval when there are multiple applications for collocation space. Ameritech cites
the Order on Reconsideration where the FCC acknowledges the possible affect of alarge volume
of simultaneous applications. The relevant section of the Order on Reconsideration, however,
refers only to the interval as it appliesto granting an application and not the actual provisioning
of collocation space. It reads:

In the Advanced Services First Report and Order, we stated that ten days congtitutes a

reasonable period within which an incumbent LEC should inform a new entrant whether

its collocation application has been accepted or denied. Based on the record before us,
we believe that an incumbent LEC has had ample time since the enactment of section

251(c)(6) to develop internal procedures sufficient to meet this deadline, absent the

receipt of an extraordinary number of complex collocation applications within a limited

time frame. We therefore require that, where neither the state nor the partiesto an
interconnection agreement set a different deadline, an incumbent LEC must tell the
requesting telecommunications carrier whether a collocation application has been
accepted or denied within ten calendar days after receiving the application.
Order on Reconsideration and Second Further Notice of Proposed Rulemaking, Deployment of
Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147,
Fifth Further Notice of Proposed Rulemaking, Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, 15 F.C.C.R. 17806

24 (Aug. 10, 2000).
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Absent specific reasons for the need to extend the collocation provisioning interval, this
Panel agrees with the FCC that all barriers to competition in provisioning of collocation space
should be removed where possible. Each party agrees that the FCC has determined that 90 days
is the standard interval within which an ILEC must provision collocation space. Ameritech also
admits that it is within the states commission’s discretion to extend or shorten thisinterval.
Ameritech has not provided information to support that the provisioning of more than 5
applications merits an increase in the interval set by the FCC. Pursuant to the discussion above,
this Panel awards the following language in section 10.1 of the collocation appendix:

The construction interval relates to the period in which SBC-13STATE shall
construct and deliver to the Collocator the requested space. The construction
interval begins on the date SBC-13STATE receives an accurate and complete
Physical Collocation Application from the Collocator. The Collocator must
provide the SBC-13STATE, within seven (7) days from the date of notification
granting the application request, a confirmatory response in writing to continue
construction and 50% payment of non-recurring charges (unless payment was
received with application) within fourteen (14) days of the date of notification or
the construction interval provided below will not commence until such time as
SBC-13STATE hasreceived such response and payment. If the Collocator has
not provided the SBC-13STATE such response and payment by the twelfth (12)
day after the date SBC-13STATE notified Collocator its request has been
granted, the application will be canceled. Dedicated space is reserved upon
SBC-13STATE's receipt of the confirmatory response in writing from the
Collocator with applicable fees. SBC-13STATE will complete construction of
all Active Collocation Space requests for Physical Collocation within 90 days.

Issue TDS-91: Should there be a different interval within which Ameritech
Wisconsin must fulfill a collocation request when power has not yet
been provided in the collocation area?

(Appendix Collocation, Section 10.3)

A. Position of the parties.

See issue 90.
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B. Decision.

Based on the discussion under issue TDS - 90, this Panel awards the language proposed
by Ameritech in section 10.3 of the collocation appendix as follows:

Unless otherwise mutually agreed to by the Parties in writing, where power does not
exist or in Other Central Office Space, SBC-13STATE will complete construction of
requests for caged, shared, or cageless collocation within one hundred eighty (180)
calendar days fromreceipt of Collocator’s acceptance of the quotation or initial COBO
(Central Office Build Out).

Issue TDS-92: Should there be a different interval within which Ameritech
Wisconsin must fulfill a collocation request when TDS M etrocom
submits a large number of applications?

(Appendix Collocation, Section 10.4)

A. Position of the parties.

See issue 90.
B. Decision.

Based on the discussion under issue TDS - 90, the Panel strikes the language proposed by

Ameritech in section 10.4 of the collocation appendix as follows:
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Issue TDS-93: Intervalsfor Collocation. Should TDS M etrocom pay additional
application feesfor amending a collocation application?

(Appendix Collocation, Section 10.5)

A. Position of the parties.

Ameritech argues that it “ may incur additional costs when a CLEC amendsits collocation
application.” (Ameritech Br. 101) Ameritech contends that it should be able to recover these
costs fromthe CLEC. Infact, Ameritech clamsthat TDS is not opposed to being charged for
costs actually incurred by Ameritech in addressing an amended collocation application.

TDS argues that simple amendments to the application should not generate additional
fees. However, TDS indicates, in the record, that actual costs incurred Ameritech can be charged
to TDS. (Lawson Direct, Tr. Vol. 1, p. 52).

B. Decision.

Thereis no reference in the proposed language of either party that an amendment to a
collocation application would constitute a new application and thus new application fees.
However, both parties appear to agree that if TDS amends an application that generates
additional costs for Ameritech, Ameritech is entitled to recover those costs. Pursuant to the
discussion above and under Issue TDS-90 this Panel awards the following language in section
10.5 of the collocation appendix as follows:

Any revision(s) submitted by the Collocator on an existing Physical Collocation
Application that was assigned an interval from 10.1 and prior to day fifteen (15)
of the delivery interval will be subject to review by SBC-13STATE. A new
delivery interval due date may be established when adding or changing
telecommunications equipment, additional power requirements, interconnection
termination additions and/or changes, and additional bay space requirements.
The Collocator will be notified by SBC-13STATE if a new interval isrequired.
The extension will be no longer than reasonably necessary, and in any event will

be non discriminatory with respect to extensions for placement of SBC's own
equipment and that of its affiliates and any other CLEC Any revision(s)
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submitted by a Collocator on an existing Physical Collocation Application past
business day fifteen (15) of the delivery interval due date, the Collocator will be
notified by SBC-13STATE that a new interval has been established for the
Physical Collocation Application. The interval date will start on the date the
revison(s) isreceived. The Collocator may also be required to pay additional
costsincurred, if applicable.

|ssue TDS-94: Should there be a different interval and additional non-recurring
charge for augmentsto collocation arrangements?

(Appendix Collocation, Sections 10.6 and 10.7)

A. Position of the parties.

Ameritech proposes language that provides for shorter provisioning intervals for specific
cabling augment applications and requires payment of the application fee and 50% of the
nonrecurring charges for the augment before work begins. Ameritech’s proposed language does
not include 600 pair cabling in its shortened interval offering because Ameritech contends it
cannot provision that technology in the same amount of time as 200 pair cabling because of the
demand for more space and construction.

TDS argues that it should not have to pay additional application fees where Ameritech
has not incurred additional costs to provide augments. TDS also argues that it should not have to
pay 50% of the nonrecurring fees up front because a delay in construction may occur if billing is
not timely.

B. Decision.

The language to which both parties have agreed indicates that an application for
augmentation must be made in order for the provisioning intervals in this section to apply.
Clearly, an application for augmented service will need to be reviewed, analyzed and planned.

To the extent that Ameritech incurs costs for such preparation, they are entitled to recover those
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costsfrom TDS. While TDS refersto Issue TDS-85 with respect to the costs of augments, this
Panel is not convinced that thisis the same situation. Augmentation appears to occur after the
initial collocation application has been made without a request for the cabling referred to in
section 10.6 and 10.7 of the Collocation Appendix. Because both parties have agreed that a
separate application must be submitted for this service a separate application fee may apply to
each.

Ameritech’s requirement that TDS pay 50% of the nonrecurring charges at the time of
application does not take into consideration that TDS will not know those amounts at the time of
application. Since thisis a separate application as agreed to by both parties, the payment
arrangements should remain consistent with other applications. Finaly, TDS appears to abandon
the issue that give rise to the disputed language in section 10.6 of the Collocation Appendix
dealing with the 600 pair cabling.(TDS Br. 143) For these reasons and the discussion under
issue TDS — 90, this Panel awards the following language in sections 10.6 and 10.7 of the
Collocation Appendix:

10.6. SBC-13STATE will provide reduced construction intervals for
Collocators that request the following interconnection cabling Augments. The
Collocator must submit a completed Physical Collocation Application. For this
reduced construction interval to apply, this application must include an up-front
payment of the Application Fee and payment of fifty percent (50%) of all
applicable non-recurring charges within fourteen days (14) of the notification of
the granting of the application. In addition, the application must include an
accurate front equipment view (rack elevation drawming) specifying bay(s) for the
Collocator’ s point of termination for the requested cabling. Physical
Collocation Application(s) received with the up-front payment and meeting the
criteria belowwill not require a quote or response and the construction interval
will not exceed sixty (60) Calendar days.

- 84 DSI connections and/or

- 48 DS3 connections and/or

- 200 600-Copper (shielded or nonshielded) cable pair connections
- 12 fiber connections
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These Augments will apply only when the Collocator provides a complete and
accurate Physical Collocation Application and the applicable fees. The job
must be an Augment for an existing Physical Collocation arrangement and
consist only of connections listed above.

10.7. For Augmentsin which the Collocator requests power that exceeds
current capacity ratings or augments that require placement of additional cable
racks within the Active Central Office space, the construction interval will not
exceed ninety (90) calendar days from receipt of accurate and complete
application for such augment along with the Application Fee and payment of
fifty percent (50%) of all applicable nonrecurring charges within fourteen (14)
days of notification of granting of the application. All other augments will
follow normal construction intervals.

|ssue TDS-95: When and under what terms and conditions must TDS M etrocom
relinquish collocation space?

(Appendix Collocation, Section 10.10)

A. Position of the parties.

Ameritech argues that allowing TDS' proposed language prevents Ameritech from
provisioning unused/abandoned space to CLECs within a reasonable time. Ameritech contends
that TDS' proposal effectively ties up collocation space (even where there is an application from
another CLEC) for 300 days.

TDS argues that Ameritech’s proposal is an “arbitrary cutoff date” without regard for
CLECs circumstances or demand for the space. TDS argues that its proposal balances other
CLECs need for space by conditioning TDS' relinquishment of that space on evidence of
demand (completed application and fee) by another CLEC while maintaining TDS' interest in
occupancy and use of the space
B. Decision.

Ameritech isrequired to provision collocation space within a 90 day interval after

application by aCLEC. If CLECs are allowed to occupy space without using it, and further
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allowed to prolong the time it takes for Ameritech to remove the CLEC from the unused space,
Ameritech will be in a position where it cannot fulfill its obligations. The language proposed by
Ameritech provides 180 days for a CLEC to begin to use the space it has been provided. After
this time has passed, it is reasonable that, after notification to the CLEC, Ameritech take
applications for this space and the interval for provisioning beginsto toll. This meansthat the
CLEC that has not begun to use this space in a timely manner must use it or relinquish it in an
amount of time that would allow Ameritech to provision the other CLEC requesting space.
Further, TDS' proposal guarantees a delay of 90 days in relinquishing the space even

after Ameritech has a legitimate request for the space. Thisisunreasonable. Finaly, thereisno
reason to demand that TDS not relinquish space that it has had ample opportunity to use and has
falled to do so. To allow a CLEC to do thiswould effectively prevent others from competing in
the market. In theinterest of removing barriers to competition this Panel awards the following
language in section 10.10 of the Collocation Appendix:

CLEC will, whenever possible, place their telecom equipment in the dedicated

gpace within 30 calendar days of space turnover. CLEC must complete

placement of CLEC Telecom Equipment in the Dedicated Space and

interconnect to SBC-13STATE' s network or to its unbundled network el ements

within one hundred eighty (180) calendar days after space turnover. If CLEC

failsto do so, SBC-13STATE may, upon notice, terminate that Physical

Collocation arrangement, and CLEC shall be liable in an amount equal to the

unpaid balance of the charges due under and, further, shall continue to be

bound by the provisions of this Appendix, the terms or context of which indicate

continued viability or applicability beyond termination. For purposes of this

Section, CLEC Telecom Equipment is considered to be interconnected when

physically connected to SBC-13STATE'’ s network or a SBC-13STATE unbundled

network element for the purpose of CLEC providing a telecommunications

service. Thissection shall not apply where interconnection is delayed for

reasons beyond CLEC' s control and CLEC has notified SBC and presented a
reasonable schedule for future interconnection.
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| ssue TDS-96: Should TDS M etrocom be permitted to increase the size of its
collocation space when it isusing lessthan 60% of the spaceit already
has?

(Appendix Collocation, Section 10.11)

A. Position of the parties.

Ameritech arguesthat TDS' proposed language is an attempt to monopolize collocation
space it does not use or intend to use.

TDS argues that Ameritech has not demonstrated the need to restrict TDS' ability to
increase the size of its collocation space.

B. Decision.

Under Issue TDS-95 this Panel awarded the language proposed by Ameritech because it
reflected a policy to alow other CLEC' sthe ability to enter the market without a substantial
delay caused by another CLEC' s refusal to use the space it was provided. Given the resolution
of that issue in favor of Ameritech, this Panel cannot support restriction of a CLEC’ s ahility to
obtain collocation space it does planto use. The resolution of the previous issue in Ameritech’s
favor should satisfy Ameritech that TDS will not be able to obtain space for * warehousing”
without consequence. Further, if a CLEC has several applications close together, but staggered,
it may effectively be prevented from obtaining more space because it has not yet put existing
gpace into use due to preparation, planning or other factorsthat do not indicate an intention to
“ warehouse” it.

In the interest of removing barriers to competition this Panel awards the language
proposed by TDS in section 10.11 of the Collocation Appendix as follows:

SBC-13STATE shall allow CLEC to augment its collocation space when space
isavailable.
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| ssue TDS-98: If Ameritech Wisconsin plansto close a location, may Ameritech
Wisconsin require TDS M etrocom to vacate the space before
Ameritech Wisconsin or its affiliates?

(Appendix Collocation, Section 12.3)

A. Position of the parties.

Ameritech’s position isthat TDS is requesting preferential treatment above that available
to other CLECs in violation of the non-discriminatory provisions of the Act. Further, Ameritech
argues that because it manages a central office rather than collocates, Ameritech isin a different
position than the CLEC and should be afforded consideration that it may have to perform other
functionsin that premise.

TDS argues that the language proposed by Ameritech does not reflect a non-
discriminatory method of equipment removal once a location is closing.

B. Decision.

This section of the agreement makes no reference to removal of equipment or use of
equipment. However, to the extent that decisions are made regarding the termination of the
collocation arrangement, such decisions should be made on a non-discriminatory basis. This
Panel awards the following language in section 12.3 of the Collocation Appendix:

In the event that the Eligible Sructure shall be so damaged by fire or other
casualty that closing, or demolition thereof shall be necessary then,
notwithstanding that the Dedicated Space may be unaffected thereby, SBC-
13STATE, may terminate any Physical Collocation arrangement in that Eligible

Structure by giving CLEC ten (10) days prior written notice within thirty (30)
days following the date of such occurrence
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Issue TDS-100: Should Ameritech Wisconsin be proportionately liable for damages it
jointly causes with third parties.

(Appendix Collocation, Section 14.2)

A. Position of the parties.

Ameritech argues that there is adequate incentive for Ameritech to safeguard the CLECS
collocation space against harm from third parties and that TDS' proposed language is
unnecessary. Further, Ameritech argues that it should not be held liable for the losses caused by
athird party.

TDS proposes language that would make Ameritech responsible only for damagesto the
extent that Ameritech contributed to those losses.

B. Decision.

Despite Ameritech’s contention that there is ample protection for CLEC' s for damages
caused by third parties, thisis not the situation that TDS seeks to address with this language.
Further, Ameritech attempts, with its own proposed language, to absolve itself from liability even
where it hasjointly contributed to lossesto TDS. Ameritech implies that it is an impossibility for
Ameritech and athird party to be jointly responsible for damages. The Panel does not believe
thisis correct.

The Panel awards the language proposed by TDS in section 14.2 of the Collocation

Appendix.
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|ssue TDS-101: How much notice should Ameritech Wisconsin berequired to give
prior to a major construction project?

(Appendix Collocation, Section 17.1)

A. Position of the parties.

Ameritech proposes that it provide five (5) days notice to CLEC for major construction
projects. Ameritech arguesthat this gives it the opportunity to schedule projects in a timely
manner.

TDS proposes language that would require Ameritech to give TDS twenty (20) days
notice before construction. TDS argues that Ameritech has not demonstrated that the 20 days it
proposes is unreasonable and that Ameritech’s own documents reference a 20-day notice
interval.

B. Decision.

Because each party has demonstrated that the need for adequate notice and timely
scheduling of construction projects, this Panel awards a compromise between the two proposed
notice schedules as follows:

17.1. Except in emergency situations, SBC-13STATE shall provide CLEC with
written noti cefive-(5ytwenty(20)- ten (10)business days prior to those instances
where SBC-13STATE or its subcontractors may be undertaking a major

construction project in the general area of the Dedicated Space or in the
general area of the AC and DC power plants which support the Dedicated

Space.
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| ssue TDS-102: How much notice should Ameritech Wisconsin berequired to give
prior to scheduled AC or DC power work?

(Appendix Collocation, Section 17.3)

A. Position of the parties.

Ameritech proposes that it provide ten (10) days notice to CLEC for AC or DC power
work. Ameritech argues that this gives it the opportunity to schedule projectsin atimely
manner.

TDS proposes language that would require Ameritech to give TDS twenty (20) days
notice AC or DC power work. TDS argues that Ameritech has not demonstrated that the 20 days
it proposes is unreasonable and that Ameritech’s own documents reference a 20-day notice
interval.

B. Decision.

For the reasons discussed under issue TDS 101 the Panel awards the language in section
17.3 Collocation Appendix as follows:

17.3 SBC-13STATE will provide CLEC with written notification within ten
A0y twenty(20) fifteen (15) business days of any scheduled AC or DC power
work or related activity in the Eligible Structure that will cause or has the risk
of causing an outage or any type of power disruption to CLEC Telecom
Equipment. SBC-13STATE will provide CLEC with the alternate plan to provide
power in the case of such outage. If SBC does not have an alternate plan, SBC
will make reasonable accommodations to allow CLEC to provide alternate
power. All such work will be planned and executed in a manner that is non-
discriminatory with respect to affecting CLEC's and SBC-13STATE's equi pment.

SBC-13STATE shall provide CLEC immediate notification by telephone of any
emergency power activity that would impact CLEC Telecom Equi pment.
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Issue TDS-103: Should theinsurance provisions be governed by the General Terms
and Conditions?

(Appendix Collocation, Section 18)

A. Position of the parties.

Ameritech proposes insurance terms to cover collocation. Ameritech argues that these
terms supplement the terms found in General Terms and Conditions to address particular risks
involved in collocation.

TDS proposesto strike all of the language proposed by Ameritech arguing that the issues
are adequately covered by General Terms and Conditions and that the language proposed by
Ameritech is one-sided.

B. Decision.

Ameritech has failed to demonstrate that the provisionsin section 18 of the Collocation
Appendix address the “particular risks’ involved in collocation other than to absolve Ameritech
from liability to which it may be subject under the General Terms and Conditions portion of the
interconnection agreement. The General Terms and Conditions cover property damage and even
requires Fire Legal Liability sub-limits in the case of collocation.

The Panel strikes all of the language proposed by Ameritech in section 18 of the

Collocation Appendix.
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Issue TDS-107: IsTDS Metrocom entitled to charge reciprocal compensation for
terminating FX calls?

(Reciproca Compensation, Section 2.7)

A. Position of the parties.

Ameritech’s position is that reciprocal compensation does not apply to foreign exchange
(FX) cdlls because those calls do not originate and terminate in the same local calling area.

TDS position isthat calls originating outside of the local exchange area that are provided with a
local number corresponding to the local exchange area and transported into the local exchange
areato be terminated within the local exchange area are, for the terminating company,
indistinguishable from other local calls and the terminating company should be entitled to
receive reciprocal compensation.

Apparently, thisissue results from a misunderstanding between the parties. Ameritech
does not dispute that the terminating carrier is entitled to reciprocal compensation in the scenario
put forth by TDS. It doesinsist, however, that calls terminating at the location of the FX
customer, outside the local calling area, are not subject to reciprocal compensation.

B. Decision.

The Panel adopts Ameritech’s language, with the clarification that FX calls terminated
within the local calling area are entitled to reciprocal compensation. It isthe understanding of
the Panel that the company that owns the foreign exchange (FX) customer recovers from that
customer the cost of originating calls and of transporting them to the local exchange that owns
the number. The originating party is then entitled to reciprocal compensation from the local
exchange carrier (LEC) terminating the call. When the direction of the call is reversed, the

originating company recovers the cost of originating the call from itsloca customer, while the
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terminating company recovers the cost of transporting and terminating the call fromits FX
customer as part of the fee for FX service.

The Panel awards the following sentence, to be added to Appendix Reciprocal
Compensation 82.7 as proposed by Ameritech:

Calls delivered to a receiving parting within a common mandatory local calling area that

are delivered to the local calling area through FX are subject to local reciprocal
compensation.

| ssue TDS-109: When Ameritech Wisconsin transitsto TDS M etrocom traffic that
originates on the network of athird party carrier that does not
provide CPN, should Ameritech Wisconsin berequired to pay that
carrier’sreciprocal compensation obligation to TDS M etrocom?

(Reciproca Compensation, Section 3.5)

A. Position of the parties.

Ameritech’s position isthat it is only obligated to transit the traffic and to passonto TDS
the hilling information that it receives from the originating carrier. TDS's position is that when
the originating carrier does not provide adequate calling party number (CPN) information,
Ameritech should pay the originating carrier’s reciprocal compensation to TDS and recover the
reciprocal compensation in turn from the originating carrier.

B. Decision.

The Panel is not convinced that the obligation of Ameritech to transit the traffic
originating with athird party carrier to TDS carries with it the obligation to pay TDS for
terminating the traffic. The Panel does agree that Ameritech should provide TDS with all of the
calling party information that it has when transmitting traffic originating with a third party that

terminates on TDS' s network. If the originating carrier has SS7, then the appropriate
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information will be available to TDS. If the originating carrier does not have SS7, Ameritech
will provide TDS with the same information it uses to bill the originating carrier for transmitting
the traffic. TDS will then be responsible for using this information to recover its terminating
costs from the originating carrier.

The Panel awards that the final sentence in Appendix Reciprocal Compensation 8§ 3.5
shall read as follows:

If traffic is delivered over other than transit trunk groups, and if the original and true

CPN is not received from the originating third party, the Party performing the transiting

function will pass on the same information it usesto bill the originating third party and
will not be billed as the default originator.

Issue TDS-111: Should TDS M etrocom bill Ameritech Wisconsin if Ameritech
Wisconsin deliverstrangt traffic to TDS M etrocom without delivering
theinformation TDS M etrocom needsto bill thethird party?

(Reciproca Compensation, Section 6.3)
For the reasons discussed in Issue TDS-109 above, the language proposed for § 6.3 will

not be adopted.

Issue TDS-112: What process and rate should apply when Ameritech Wisconsin isthe
mandatory PTC?

(Reciproca Compensation, Section 6.4)

A. Position of the parties.

The parties have reached an agreement that Ameritech should pay TDS aterminating
switched access payment for the traffic that originates on the network of athird carrier and is

delivered to TDS by Ameritech serving as the interconnecting toll carrier, so the dispute is over
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the terminating switched access rate to apply. TDS proposesthat it be paid at its tariffed access
rate. Ameritech proposesthat it pay TDS using Ameritech’s tariffed access rates.

B. Decision.

During the course of the arbitration, the issue was raised about the ability of PSCW to
establish interexchange access rates. The Panel determined that it was not necessary to resolve
thisissue in order to come to its decision, noting that the Commission would not have the
authority to determine many of the other issuesin this arbitration if those issues were raised
outside of the context of the arbitration proceeding itself.

The Panel understands the genera principle of the Telecommunications Act of 1996 that
governs the creation of interconnection agreements to be that interconnection rates should be
cost-based. While the access rates at issue here are not among those necessary for TDS to
interconnect with Ameritech’s network, the Panel believes that the use of cost-based ratesis a
sound economic principle to apply in this case. While it is not clear that either party’s tariffed
rates are based upon cost, the Panel recognizes that Ameritech’s rates have at least been
subjected to some review for reasonableness during their existence. TDS was not able to point
out what its tariffed access rates are or what they are based upon. Ameritech also raised the
same concern that TDS has raised elsewhere in this docket, the fact that there are no restrictions
on the access rates TDS can charge and TDS has the ability to raise its tariffs at any time.

The Panel’ s decision isthat TDS should charge Ameritech’s tariffed rates for terminating
access when Ameritech is the mandatory primary toll carrier until TDS is able to document its
actual costs for terminating that toll traffic. TDS would be required to provide Ameritech with

30 days notice of a proposed change in its access tariffs and to provide Ameritech with the
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opportunity to have its cost experts to inspect the documentation TDS used to justify itsrates. If
no record inspection is requested and performed, the rates go into effect. If Ameritech protests
the rates after inspecting TDS's records, then the issue should be resolved through the dispute
resolution process. The Panel does not intend to make Ameritech’s rates serve as a cap on the
rates charged by TDS.

Because TDS is serving the same geographic area as Ameritech, is able to be more
selective in the customers it serves, and, in many cases is leasing UNES to terminate the call, it
stands to reason that TDS' costs for handling the toll call should be similar to Ameritech’s costs.
It is quite possible that TDS' costs may be lower given its ability to use the latest switching
equipment and network configurations and to operate with fewer regulatory mandates.

However, TDS may not enjoy the same economics of scope and scale as Ameritech. To
the extent that TDS can document that its costs to provide access services are higher than
Ameritech, it is entitled to recover its costs. Once arateis established, TDS must use that rate
until it can document that its costs have changed and has submitted the new rates to the dispute
resolution process.

The Panel awards the following language for Reciprocal Compensation § 6.4:

In those Ameritech States where Primary Toll Carrier (PTC) arrangements are

mandated, for intraLATA Toll Traffic that is subject to a PTC arrangement and where

Ameritech isthe PTC, Ameritech shall deliver such intraLATA Toll Traffic to the

terminating carrier in accordance with the terms and conditions of such PTC

arrangement. Upon receipt of verifiable Primary Toll records, Ameritech shall
reimburse the terminating carrier at Ameritech’s applicable tariffed terminating switched
access rates until the terminating carrier is able to document its costs for terminating
intraLATA Toll Traffic. Once the terminating carrier provides tariffed rates based upon
its documented costs, Ameritech shall reimburse the terminating carrier at the CLEC's
applicable tariffed terminating smMtched access rates. When transport mileage cannot be

determined, an average transit transport mileage shall be applied as set forth in
Appendix Pricing.
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Issue TDS-1109: What should be the compensation for termination of intercompany
traffic for intrastateintraL ATA toll service traffic?

(Reciprocd Compensation, Section 11.1)

A. Position of the parties.

The parties have agreed that thisissue is essentially the same issue as Issue TDS-112
above, except that the traffic to which the rates apply is intrastate intraLATA toll service traffic
and interstate intraLATA inter-company toll service traffic. The parties agree that access rates
that will apply will be those of the terminating company, with the condition that Ameritech
wants the terminating rates capped at the ILEC' s tariff in the exchange area where the end user is
located. TDSinsststhat there should be no cap on access rates.

B. Decision.

The same basic reasoning applies on this issue as with Issue TDS-112, but the award
needs to be adapted to the circumstances that apply to both the termination and origination of
intraLATA toll traffic. Either party may be selected to carry this toll traffic that originates with
end users served by one party and terminates with end users served by the other party. Because
this traffic can go on either party’s network, the parties have agreed that the ratesin their
respective Intrastate Access Service Tariffs will apply to the traffic they carry. While Ameritech
is hot ingisting that its access rates should apply to TDS, its concerns about TDS access rates are
the same as those expressed in Issue TDS- 112 above. Its proposed solution isto limit the TDS
access tariff to the compensation contained in the access tariffs of the ILEC in whose exchange
the end user is located.

The Panel believes that its resolution of Issue TDS-112 above will also fit this dispute,

but with the modification that if it desires, TDS should be able to charge its own access rates
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where it serves end users that are located in exchange areas that are not served by Ameritech.
The Panel recognizes that the costs for originating and terminating toll traffic in some of these
exchanges may be higher than the cost to provide those services in Ameritech’s local exchange
territory. The complexities of using multiple rates may preclude TDS from making use of this
option, but the opportunity is available. Once TDS has been able to document that its rates for
originating and terminating toll services are based upon its costs to provide those services, the
Panel anticipates that TDS will charge similar rates for all of its end users.

The Panel awards that Reciprocal Compensation Appendix 8 11.1 shall read as follows:

For intrastate intraL ATA toll service traffic, compensation for termination of
intercompany traffic will be at terminating access rates for Message Telephone Service
(MTS) and originating access rates for 800 Service, including Carrier Common Line
(CCL) charge where applicable, as set forth in each party’s Intrastate Access Service
Tariff. Thiscompensation islimited to the level of compensation contained in the ILEC's
tariff in whose exchange area the End User islocated until the party can document that
its access tariffs are based upon the costs it incurs for providing the respective access
services in the exchange area where the End User islocated.

For interstate intraL ATA toll service traffic, compensation for termination of
intercompany traffic will be at terminating access rates for Message Telephone Service
(MTS) and originating access rates for 800 Service, including Carrier Common Line
(CCL) charge where applicable, as set forth in each party’s Intrastate Access Service
Tariff. Thiscompensation islimited to the level of compensation contained in the ILEC's
tariff in whose exchange area the End User islocated until the party can document that
its access tariffs are based upon the costs it incurs for providing the respective access
services in the exchange area where the End User islocated.
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Issue TDS-123: What limitations and liabilities should attach to TDS M etrocom for
use of eectronic interfaces?

(Appendix OSS, Section 3.2.1)

A. Position of the parties.

TDS proposes the following language for section 3.2.1 of Appendix OSS:

For SBC-13STATE, CLEC agreesto utilize SBC-13STATE electronic interfaces, as
described herein, only for the purposes of establishing and maintaining Resale Services
or UNEsthrough SBC-13STATE. In addition, CLEC agrees that such use will comply
with the summary of SBC-13STATE 's Competitive Local Exchange Carrier Security
Policies and Guidelines identified in section 9 of this Appendix.

Ameritech proposes the following alternative language:

Failure to comply with such security guidelines may result in forfeiture of electronic
access to OSS functionality. In addition, CLEC shall be responsible for and indemnifies
SBC-13STATE against any cost, expense or liability relating to any unauthorized entry
or access into, or use or manipulation of SBC-13STATE's OSS from CLEC systems,
workstations or terminals or by CLEC employees or agents or any third party gaining
access through information and/or facilities obtained from or utilized by CLEC and shall
pay SBC-13STATE for any and all damages caused by such unauthorized entry.

B. Decison.

The Pand adopts the language proposed by TDS. Thereisno dispute about those two
sentences.

The Pand defers the additiona language proposed by Ameritech to docket 6720-T1-160.
Theissue of remediesin the event of afailure of the OSS system should be addressed in that docket.
It isageneric question that the OSS proceeding should answer before implementing access.

The Pand awards the following language for section 3.2.1 of Appendix OSS.

For SBC-13STATE, CLEC agreesto utilize SBC-13STATE €lectronic interfaces, as

described herein, only for the purposes of establishing and maintaining Resale Services

or UNEs through SBC-13STATE. In addition, CLEC agrees that such use will comply

with the summary of SBC-13STATE 's Competitive Local Exchange Carrier Security
Policies and Guidelines identified in section 9 of this Appendix.
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Issue TDS-124: Should TDS M etrocom be responsible for paying chargesto
Ameritech every timethereisany inaccurate order?

(Appendix OSS, Section 3.4)

A. Position of the parties.

Ameritech proposes the following language for section 3.4 of Appendix OSS:

By utilizing electronic interfaces to access OSS functions, CLEC agreesto
perform accurate and correct ordering asit relates to the application of Resae
rates and charges, subject to the terms of this Agreement and applicable tariffs
dependent on region of operation. In addition, CLEC agreesto perform accurate
and correct ordering as it relatesto SBC-13STATE's UNE rates and charges,
dependent upon region of operation, pursuant to the terms of this Agreement.
CLEC isdso responsible for all actions of its employees using any of SBC-
13STATE's OSS systems. As such, CLEC agrees to accept and pay all
reasonable costs or expenses, including labor costs, incurred by SBC-13STATE
caused by any and all inaccurate ordering or usage of the OSS, if such costs are
not already recovered through other charges assessed by SBC-13STATE to
CLEC. Inaddition, CLEC agreesto indemnify and hold SBC-13STATE
harmless against any claim made by an End User of CLEC or other third parties
against SBC-13STATE caused by or related to CLEC' s use of any SBC-
13STATE OSS. Inaddition, SBC-13STATE retains the right to audit all
activities by CLEC using any SBC-13STATE OSS. All such information
obtained through an audit shall be deemed proprietary and shall be covered by
the Parties Non-Disclosure Agreement signed prior to or in conjunction with the
execution of this Agreement.

TDS objectsto the fourth and fifth sentence of this section.
B. Decision.

Ameritech proposes that it should be paid for the work it performs on behalf of TDS.
TDS objects, arguing that inaccurate orders placed by TDS should be regarded as part of the
normal cost of doing business.

The Pand disagrees. When TDS submits arequest to Ameritech to perform work on its
behdf, TDS should pay for the work thet is performed. If the work provesto be unnecessary,

because the TDS request was inaccurate, TDS should compensate Ameritech for the work
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nonetheless. Ameritech has no control over TDS staff preparation of service orders and other work
requests, and therefore should bear no risk if the work isimproperly done.

However, one source of inaccuracy may bethat TDS must rely upon Ameritech information
to prepare the order. Unnecessary work performed by Ameritech personnel because of an order
based upon inaccurate Ameritech information would not be a reasonable expense for which
Ameritech is entitled to recovery. TDS may amend the language awarded below to make this point
clear in the contract.

Ameritech proposes that TDS indemnify it againgt any third-party clam arising from TDS
use of Ameritech’s OSS systems. TDS agrees to indemnify Ameritech when it is at fault, as
provided in the Genera Terms and Conditions. TDS does not agree to indemnify Ameritech it
ingtances of smple negligence.

As discussed above, the Pand findsit is preferable to settle dl of the terms and conditions
related to OSS in docket 6720-T1-160. The Panel deletes the fifth proposed sentence, and use the
indemnity provisions agreed to in the General Terms and Conditions. However, if the PSCW adopts
Ameritech’s language as an order point in the OSS proceeding, nothing in this award precludes
enforcement of that order.

The Pand awards the following language for section 3.4 of Appendix OSS:

By utilizing electronic interfaces to access OSS functions, CLEC agrees to
perform accurate and correct ordering asit relates to the application of Resale
rates and charges, subject to the terms of this Agreement and applicable tariffs
dependent on region of operation. In addition, CLEC agreesto perform
accurate and correct ordering asit relatesto SBC-13STATE’s UNE rates and
charges, dependent upon region of operation, pursuant to the terms of this
Agreement. CLEC is also responsible for all actions of its employees using any
of SBC-13STATE’s OSSsystems. As such, CLEC agrees to accept and pay all

reasonable costs or expenses, including labor costs, incurred by SBC-13STATE
caused by any and all inaccurate ordering or usage of the OSS if such costs are
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not already recovered through other charges assessed by SBC-13STATE to
CLEC. Inaddition, SBC-13STATE retainstheright to audit all activities by
CLEC using any SBC-13STATE OSS. All such information obtained through
an audit shall be deemed proprietary and shall be covered by the Parties Non-
Disclosure Agreement signed prior to or in conjunction with the execution of
this Agreement.

|ssue TDS-125: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix OSS, Section 3.11)

A. Position of the parties.

Ameritech proposes the following language for section 3.11 of Appendix OSS:

CLEC isresponsible for obtaining operating system software and hardware to
access SBC-13STATE OSS functions as specified in: “ Ameritech Electronic
Service Order Guide”, or any other documents or interface requirements
subsequently generated by SBC-13STATE for any of itsregions.

TDS proposes to delete the phrasg, “... for any of itsregions,” and add the following phrase,
“...provided that material changes shall be subject to Change Management,” at the end of the
Section.

B. Decison.

Thisissue raises a question regarding the overlap between this proceeding and docket
6720-T1-160. The Pand understands that the Change Management Process was addressed as an
issue in docket 6720-T1-160. The Pand is concerned that the award in this proceeding preserve the
decison making process agreed to in docket 6720-T1-160. For that reason, the Pandl awardsthe

language proposed by TDS for section 3.11 of Appendix OSS:
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CLEC isresponsible for obtaining operating system software and hardware to
access SBC-13STATE OSS functions as specified in: “ Ameritech Electronic
Service Order Guide”, or any other documents or interface requirements
subsequently generated by SBC-13STATE, provided that material changes shall
be subject to Change Management.

| ssue TDS-126: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix 800, Section 3.9)

A. Position of the parties.

Ameritech proposes the following language for section 3.9 of Appendix 800:

SBC-12STATE shall test the Access to the Toll Free Calling Database in
conjunction with CCS/SS7 Interconnection Service (e.g., Appendix SS7) as
outlined in Telcordia Technical References TR-NWT-000533, TR-NWT-
000954, TR-TSV-000905, TP76638, GR-954-CORE, GR-905-CORE and
Pacific Bell PUB L-780023-PB/NB and SBC-AMERITECH AM-TR-OAT-
000069

TDS objectsto the phrase, “...and Pacific Bell PUB L-780023-PB/NB and SBC-

AMERITECH AM-TR-OAT-000069.”
B. Decison.
For the reasons discussed in Issue TDS-20 above, the Panel awards the language proposed by

Ameritech for this section.
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Issue TDS-127: Should Section 3.12 be deleted since Section 3.10 clearly contemplates
use of thetoll-free database on behalf of other carriers?

(Appendix 800, Section 3.12)

A. Position of the parties.

Ameritech proposes the following language for section 3.12 of Appendix 800:

SBC-12STATE shall provide Access to the Toll Free Calling Database as set
forth in this Appendix only as such elements are used for CLEC' s activities on
behalf of its local service customers where SBC-12STATE is the incumbent
local exchange carrier. CLEC agreesthat any other use of SBC-12STATE's
Toll Free Calling Database for the provision of 800 database service by CLEC
will be pursuant to the terms, conditions, rates, and charges of SBC-12STATE's
effective tariffs, as revised, for 800 database services.

TDS objectsto the proposed language because it believesit isinconsistent with the language
agreed to in section 3.10.
B. Decison.

The Pand finds the proposed language for section 3.12 is an accurate satement of how TDS
should use and pay for the SBC-Ameritech Toll Free Caling Database. For this reason, the Pand
awards the language as proposed by Ameritech. Section 3.10 should be interpreted so as not to

interfere with the provision in section 3.12.

Issue TDS-129: Should Ameritech Wisconsin be permitted to seek indemnity against
claims by third parties, including claims caused by Ameritech
Wisconsin's own negligence?

(Appendix 911, Section 9.3)

A. Position of the parties.

Ameritech proposes the following language for section 9.3 of Appendix 911.

CLEC agreesto release, indemnify, defend and hold harmless SBC-13STATE
from any and all Loss arising out of SBC-13STATE’s provision of E911
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Service hereunder or out of CLEC's End Users' use of the E911 Service,
whether suffered, made, instituted or asserted by CLEC, its End Users, or by any
other parties or persons, for any personal injury or death of any person or
persons, or for any loss, damage or destruction of any property, whether owned
by CLEC, its End Users or others, unless the act or omission proximately
causing the Loss constitutes gross negligence, recklessness or intentional
misconduct of SBC-13STATE.

TDS objectsto the phrase, “..., indemnify, defend and hold harmless,” in the first sentence
of this proposed section.
B. Decison.

Wis. Stat. § 146.70(7) provides:

TELECOMMUNICATIONSUTILITY NOT LIABLE. A telecommunications utility shdl
not be liable to any person who uses an emergency number system created under
this section.

Given this statute, it is not clear what the parties actually dispute in thisissue. The parties
agree that TDS itself will not bring a clam against Ameritech. The Satute protects Ameritech from

third party clams. To the extent that the disputed language requires TDS to defend Ameritech, it is

unnecessary.
The Pand awards the language proposed by TDS:

CLEC agreesto release SBC-13STATE from any and all Loss arising out of
SBC-13STATE’s provision of E911 Service hereunder or out of CLEC's End
Users use of the E911 Service, whether suffered, made, instituted or asserted by
CLEC, its End Users, or by any other partiesor persons, for any personal injury
or death of any person or persons, or for any loss, damage or destruction of any
property, whether owned by CLEC, its End Users or others, unless the act or
omission proximately causing the Loss constitutes gross negligence,

recklessness or intentional misconduct of SBC-13STATE.
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Issue TDS-130: Should Ameritech Wisconsin be permitted to seek indemnity against
claims by third parties, including claims caused by Ameritech
Wisconsin's own negligence?

(Appendix 911, Section 9.4)

A. Position of the parties.

Ameritech proposes the following language for section 9.4 of Appendix 911:

CLEC aso agreesto release, indemnify, defend and hold harmless SBC-
13STATE from any and al Loss involving an allegation of the infringement or
invasion of the right of privacy or confidentiality of any person or persons,
caused or claimed to have been caused, directly or indirectly, by the installation,
operation, failure to operate, maintenance, removal, presence, condition,
occasion or use of the E911 Service features and the equipment associated
therewith, including by not limited to the identification of the telephone number,
address or name associated with the telephone used by the party or parties
accessing E911 Service provided hereunder, unless the act or omission
proximately causing the Loss constitutes the gross negligence, recklessness or
intentional misconduct of SBC-13STATE.

B. Decison.
Asdiscussed in Issue TDS-129 above, Ameritech is adequately protected by the 911 statute
inthisgtate. The phrase, “...indemnify, defend and hold harmless,” proposed by Ameritech inthe

firgt sentence is unnecessary. The Pandl awards the language proposed by TDS.

| ssue TDS-140: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix LIBD, Section 4.4)

A. Position of the parties.

Ameritech proposes the following language for section 4.4 of the Appendix LI1BD:
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CLEC will make payment to SBC-12STATE for LIDB Service based upon the
rates set forth in Appendix Pricing. All tariffed rates associated with LIDB
Services provided hereunder are subject to change effective with any revisions
of such tariffs.

TDS objectsto the second sentence of this provision.
B. Decison.

Thisissueissamilar to that discussed in Issue TDS-19 above. For the reasons discussed in
that issue, the Panel findsis not appropriate to permit Ameritech to revise the rates and other terms of
this Agreement unilateraly through atariff revison. The Pandl awards the following language for
section 4.4

CLEC will make payment to SBC-12STATE for LIDB Service based upon the
rates set forth in Appendix Pricing.

|ssue TDS-144: How areordersover TELIS handled?
(Appendix NP, Section 3.4.7)

A. Position of the parties.

TDS proposes the following language for section 3.4.7 of Appendix NP:
For EDI orders CLEC shall adhereto SBC-12STATE’s Loca Service Request
(LSR) format and PNP due date intervals. For orders placed over Telis,
Ameritech will provide for an ASR format that integrates PNP ordering.
Ameritech would eiminate the qualifying language in the first sentence, “For EDI orders,”
and would delete the second sentence atogether. Ameritech assertsthat the TELIS systemis
scheduled for retirement and it would be imprudent to include language in the Agreement to upgrade

that ordering interface.

105



Docket 05-MA-123
B. Decison.

The Pandl findsthat TDS has a valid concern regarding the management of the Ameritech
ordering interface. Inits discussion of a planned upgrade to the interface, Ameritech essentially
concedesthat the current TELIS isinadequate. The Pand agreesthat any upgrade Ameritech instals
should serve the needs of al interconnecting CLECs. However, in the interim, the Panel believes
Ameritech should address the inadequacies of the existing interface.

The Pand awards the following language for section 3.4.7 of Appendix NP:

For EDI orders CLEC shall adhereto SBC-12STATE’s Local Service Request
(LSR) format and PNP due date intervals. Until such time that Ameritech elects

to replace or upgrade TELIS, Ameritech will provide for an ASR format that
integrates PNP ordering for any orders placed over TELIS

Issue TDS-149: Should due date intervals be included in agreement?
(Appendix NP, Section5.4.1)

A. Position of the parties.

Ameritech proposes the following language for section 5.4.1 of Appendix NP:

CLEC shall agreeto adhereto SBC-12STATE L SR format and mass calling
due date intervals as set out in the Ameritech Trunking Interval Guide.

TDS objectsto the reference to the Ameritech Trunking Interval Guide.

B. Decison.
For the reasons discussed in Issue TDS-20 above, the Panel awards the language proposed by

Ameritech for thisissue.
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Issue TDS-153: Should TDS M etrocom be required to use Ameritech Wisconsin for
all operator services, or may it contract with another provider upon
reasonable notice to Ameritech Wisconsin of a changein service level?

(Appendix OS, Section 8.1)

A. Position of the parties.

Appendix OS contains the agreed upon terms for Ameritech to provide operator services
to TDS for the term of this agreement. Ameritech’s position isthat it will incur sunk costs to
provide operator servicesto TDS and will need a notice of at least one year in order to recover
those costs. TDS' position isthat operator servicesis a competitive service and it is not
obligated to purchase operator services from Ameritech. For thisreason, TDS should be able to
switch to another provider if it so desires after providing a reasonable notice to Ameritech.

B. Decision.

The Panel agrees that operator service is a competitive service and should be provided at
terms and rates negotiated in the open market. There is no evidence that TDS has been coerced
into obtaining operator service from Ameritech or that Ameritech is obligated to provide operator
serviceto TDS. With this understanding, the Panel is reluctant to intervene over a dispute over
the terms of the operator service appendix. The Panel has no special insight into the nature of
operator service contracts or the types of terms and conditions that apply.

It seems reasonable to the Panel that the parties should be able to negotiate the length of
the contract and the terms for discontinuing on alevel playing field. It also seems reasonable
that Ameritech would be willing to provide operator service at alower rate in return for afirm

long-term commitment of a year or for more than a year.
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Given that the proposed agreement does not contain any term requirement, or any
implication that the parties had a contract length in mind when the terms were negotiated, the
Panel is left to determine what a reasonable notice period for termination should be.

The Panel concludesthat TDS' proposal for a six-month notice should provide Ameritech
with sufficient time to adjust to thelossof TDS' business, to negotiate other terms, or to contract
with another CLEC if that option presents itself.

The Panel awards that Appendix OS 88.1 shall read as follows:

TDSwill provide Ameritech with at least 6 months notice prior to any
significant change in service levels for OSunder this appendix.

Issue TDS-155: Should TDS M etrocom be permitted to terminate this appendix so
that it may obtain services from another provider upon reasonable
notice to Ameritech Wisconsin?

(Appendix OS, Section 13.2)

A. Position of the parties.

See Issue TDS-153 above.
B. Decision.
For the reasons stated in Issue TDS-153, the language proposed by Ameritech for section

13.2 is not adopted.
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|ssue TDS-156: Should this section be amended to include additional toll message
types?

(Appendix Recording, Section 3.1)

A. Position of the parties.

Ameritech’s position is that Appendix Recording only addresses interexchange carrier
transport and should not include other types of transport because either it does not have accessto
the types of records requested by TDS or it already provides the information requested in a
different format. TDS' s position isthat the records it requests are not different from the
information Ameritech records for interexchange carrier traffic and Ameritech should provide it.
It appears that the parties may not have been addressing the same issue in their negotiations
because Ameritech is concerned about recording traffic it istransiting and TDS is concerned
about hilling records for toll traffic that originates from customers of Ameritech.

B. Decision.

The Panel finds that it is reasonable for Ameritech to record all interexchange carrier
(IXC) transmitted messages and all toll traffic that originates from Ameritech’s own customers
in Feature Group D (FGD) format and provide that information to TDS. For traffic where
Ameritech isthe Primary Toll Carrier transiting traffic that comes from the network of a
secondary carrier, Ameritech will provide to TDS the billing information that it receives from the
secondary carrier but will not be required to record that information in FGD format for TDS.

It appears to the Panel that this arrangement will meet the needs of TDS while addressing
Ameritech’s position that when it is merely transmitting the traffic, it is not in a position to
record it. In this situation, Ameritech receives arecord of the toll traffic from the secondary

carrier, apparently in Feature Group C (FGC) format and uses this information to hill the
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secondary carrier. Ameritech points out that it is currently passing onto TDS the FGC records
it receives from the secondary toll provider and that this arrangement has been satisfactory for
both parties.
The Panel awards that the first sentence of Appendix Recording 8§ 3.1 will read as

follows:

Ameritech will record all IXC transported messages for TDS including toll

messages that originate with Ameritech, carried over all Feature Group

Switched Access Services that are available to Ameritech provided recording
equipment or operators.

Issue TDS-157: Should the Access Usage Recordsinclude PTC IntraLATA toll
traffic?

(Appendix Recording, Section 3.3)

A. Position of the parties.

See Issue TDS-156 above.

B. Decision.
Section 3.3 will read as follows:
Ameritech will provide Access Usage Records that are generated by Ameritech. Such
recordswill include interLATA toll traffic that originates on Ameritech’s network.
Ameritech will also provide to TDS all Access Usage Records that it receives from

secondary toll carriersfor the intraLATA toll traffic that it receives from those carriers
and transitsto TDS
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| ssue TDS-158: Must CLEC provide a portion of signaling links?
(Appendix SS7, Section 2.5)

A. Position of the parties.

Ameritech’s position is that Signaling System Seven (SS7) is not an interconnection
trunk or an ancillary service and isnot a service it is required to provide, so the language of
Appendix NIM 8§ 3.4.2 does not allow TDS to provide SS7 over joint SONET. TDS s postion is
that because SS7 is currently being provisioned over joint SONET, it qualifies as an ancillary
service and therefore may be provided over joint SONET under Appendix NIM § 3.4.2.

B. Decision.

Both parties agree that SS7 is not an interconnection trunk, and Ameritech maintains that
because SS7 is not listed among the ancillary servicesincluded in ITR 8 5, it may not be
provided over joint SONET. TDS'sargument that SS7 was meant to be included among the
ancillary services listed in ITR8 5 because SS7 is currently being provided over joint SONET
carries some merit, but the Panel is not persuaded that current practices by the parties should be
included in the contract by inference. It appearsto the Panel that thisis another area where the
parties’ current practices are acceptable to both sides, but that Ameritech does not want to be
contractually bound to these practices. Ameritech’s concern may be about avoiding the FCC's
pick and choose rule, given the fact some SS7 links need to travel long distances in order to
obtain the necessary redundancy.

The Panel acknowledges TDS' concern that it expected the current provisioning
arrangements for signaling links to continue given the fact that Ameritech has voluntarily been
willing to allow provisioning of SS7 over joint fiber. The Panel isreluctant to make thisa

requirement of the interconnection agreement, but is willing to substitute for TDS' language its
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own language acknowledging that signaling links that the parties are currently using are not
prohibited by Appendix NIM §3.4.2.

The Panel awards that Appendix SS7 82.5 shall read as follows:

The CLEC shall provide the portion of the signaling link from the CLEC premises within
the LATA to the Ameritech STP location or the CLEC SPOI. This signaling link may be

provided using existing arrangements for providing SS7 between the parties. CLEC shall
identify the DSL or channel of a DS1 that will be used for the signaling link.

Issue TDS-159: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix SS7, Section 2.8)

A. Position of the parties.

Ameritech proposes the following language for section 2.8 of Appendix SS7:

Dedicated Signaling Links are subject to SBC-12STATE compatibility testing and
certification requirements pursuant to the Network Operations Forum Reference
Document, GR-905-CORE and SBC-12STATE Technical Publication, TP76638. Inthe
SBC-AMERITECH Technical Publication AM-TR-OAT-000069 will apply in addition
to the documents referenced above. In SBC-2STATE PUB L-780023-SBC-2STATE
may be substituted for TP76638 and first interconnectionsto PACIFIC’s signaling
network per CLEC and per signaling point type of equipment will require completion of
PACIFIC’s CCS/SS7 interconnection questionnaire. Each individual set of links from
CLEC switchto SBC-12STATE STP will require a pre ordering meeting to exchange
information and schedule testing for certification by SBC-12STATE.

TDS objects to references to SBC-Ameritech publications. TDS proposes to delete the

following language: “... and SBC-12STATE Technical Publication, TP76638. Inthe SBC-

AMERITECH Technical Publication AM-TR-OAT-000069 will apply in addition to the

documents referenced above. In SBC-2STATE PUB L-780023-SBC-2STATE may be

substituted for TP76638 and first interconnections to PACIFIC’ s signaling network per CLEC
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and per signaling point type of equipment will require completion of PACIFIC’s CCS/SS7
interconnection questionnaire.”

B. Decision.

For the reasons discussed in Issue TDS-20 above, the Panel awards the language
proposed by Ameritech. The Panel finds that, on balance, the risk that Ameritech would use a
reference to an internal document related to the operation of the signaling network to the
disadvantage of TDSissmall. The SBC-Ameritech signaling network is of necessity integrated
into the operation of the signaling network nationally. In this circumstance, a requirement that
Ameritech obtain approval from TDS before implementing a revision to its SS7 publications
adds an unnecessary layer of process.

The Panel awards the language Ameritech has proposed for this section.

|ssue TDS-160: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix SS7, Section 3.4.8)

A. Position of the parties.

Ameritech proposes the following language for section 3.4.8 of Appendix SS7:

Provisioning of the SS7 Service is in accordance with SBC-AMERITECH AM-TR-OAT-
000069 and GR-905-CORE, as amended.

B. Decision.
For the reasons discussed in Issue TDS-159 above, the Panel awards the language

proposed by Ameritech for thisissue.
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Issue TDS-163: Should TDS Metrocom be limited to providing resale services only
according to Ameritech Wisconsin retail tariffs, and rulesfor resale?

(Appendix Resdle, Section 3.1)

A. Position of the parties.

Ameritech’s position is that when it makes itsretail services available at wholesale
discounts for resale, the retail services come as defined initstariffs. If CLECsusethemina
manner not provided for in its tariffs, by definition, they are not reselling but are purchasing a
different service from Ameritech. TDS' s position isthat Ameritech is not permitted by the
FCC'srulesto place restrictions on resale because the rules contain a presumption that all resale
restrictions are unreasonable.

B. Decision.

It is the Panel’s understanding of resale that it involves the purchase by a CLEC of a
service offered to an ILEC’ s retail customer at a discounted price with the ability to resell that
service to the CLEC’ s own customers. The language proposed by Ameritech emphasizes that,
except for prohibitions on resale itself, the same tariffed restrictions on what Ameritech’s retail
customer are allowed to do with the service will apply to what TDS or its retail customers can
do. Thisdoes not appear to be arestriction on resale as much as a provision specifying what
resale means. The Panel agrees with Ameritech’s point that if TDS were to purchase a service
that Ameritech providesto itsretail customers but is not bound by the same terms that Ameritech
imposes on its retail customers, it would be purchasing a different service than the one
Ameritech offers through its retail tariffs. The Panel also expects Ameritech’stariffsto bein
compliance with Commission and FCC rules governing the resale obligation for retail services

and any tariff provision that is not in compliance to be unenforceable.
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The Panel awards the language proposed by Ameritech for Appendix Resale 83.1.

Issue TDS-167: Should there be penaltiesfor violation of agreement?
(Appendix Resdle, Section 3.12)

A. Position of the parties.

Ameritech’s position isthat by including its proposed language for remedies for breach
of the resale agreement, the parties will be able to avoid the cost and expense of invoking the
dispute resolution process and reconciling disputes over damages. It also maintains that its
proposed remedies are reasonable and will make the cost of violating the agreement clear and
will mitigate incentives for violations. TDS's position is that Ameritech’s proposed remedies are
not reasonable and amount to liquidated damages, which must be voluntarily agreed to by both
parties.

B. Decision.

While the Panel does not disagree that the language is reasonable, it is not comfortable
mandating that the specific remedy be applied. Under the language, if TDS disputes the
remedies, the dispute will still be handled under the dispute resolution provisions of the
agreement. The Panel expects both parties to act reasonably and not invoke the dispute
resolution process if possible. If Ameritech’s proposed correction to the violation is reasonable,
the Panel would expect TDS to agree to that remedy instead of invoking the dispute resolution
process.

The Panel directs the parties to delete the language proposed by Ameritech from

Appendix Resale §3.12
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|ssue TDS-168: Should Non-Standard Service contracts be discounted?
(Appendix Resdle, Sections 3.15.2.3-3.15.2.4)

A. Position of the parties.

Ameritech’s position isthat it is not clear that the FCC'’ s rules require that these contracts
can be assumed, but if they can, the standard wholesale discount would not apply because it has
to negotiate each contract separately and will not have avoided most of the coststhat are
assumed to be avoided when tariffed retail services are provided wholesaleto CLECs. TDS's
position isthat the FCC’s rules do not make exceptions for Individual Case Basis (ICB) contracts
and that al servicesthat are provided by Ameritech to retail customers must be offered to TDS at
wholesale rates, with the standard wholesale discount applied.

B. Decision.

While Ameritech is not willing to concede that the FCC’ s rulesrequire it to offer ICB
contracts for resale, it iswilling to provide the contracts specified in this section for resale. The
issue thus becomes what, if any, wholesale discount to apply. Ameritech insists that the standard
wholesale discount that applies to services sold at tariffed rates should not be applied to ICB
contracts because this would violate the avoided costs standard. Ameritech also recommends
that no discount should be applied because the only costs that would be avoided are the cost for
billing and collection, which are minimal for individual contracts.

The FCC did not exempt 1CB contracts from resale obligations, but was willing to let the
incumbent provider make a case that avoided costs are lower when selling in large volumes to a
single retail customer. The Panel agrees that the standard wholesale discount probably will not
be a good estimate of the costs that will be avoided by making ICB contracts available for resae.

It is the Panel’ s understanding that the resale formula deducts from the cost of the retail service
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the costs that Ameritech would avoid if the retail service were sold on awholesale basis. It
agrees with Ameritech that many of the costs avoided with the wholesale provisioning of tariffed
services cannot be avoided when the service is offered individually.

As agenerd rule, contracts are offered individually when customers put their
requirements out for bid, if specia construction charges apply or if the ILEC iswilling to reduce
rates for acommitment to purchase large volumes over an extended period of time because such
contracts are less expensive to serve than is the typical customer for which its tariffs were
designed. These contracts incur extra costs to price and negotiate that cannot be avoided
through resale.

The Panel believes that the prices charged should reflect, as much as possible, the
avoided cost on each contract. This may not be practical, but the Panel suspects that the parties
will be able to develop a reasonable approximation for each type of contract after alittle
experience.

C. Award

The contract language proposed by Ameritech for the Appendix resale §3.15.2.3 and for

§ 3.15.2.4 is adopted, except that the words after the last comma in each section shall read:

... but the wholesal e discount that applieswill be based upon the avoided costs for each
contract and the standard wholesal e discount does not apply.
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|ssue TDS-176: When should TDS M etrocom resold services be branded?
(Appendix Resdle, Section 5.2.1)

A. Position of the parties.

Ameritech insists that the branding obligations should not apply to situations where it is
not technically feasible for it to provide branding. TDS believes that it is currently technically
feasible for Ameritech to provide branding services, so thereis no need to include an exception
that will allow Ameritech to avoid its branding obligations.

B. Decision.

The Panel agrees to adopt the Ameritech language. It appears that the only dispute
between these parties is one of trust or credibility. The parties agree that Ameritech will provide
branding for resold services that include operator services and directory assistance. They also
agree that it is currently technically feasible for Ameritech to provide branding. Ameritech
argues that something may happen in the future that could make branding technically infeasible.
TDS believes that the only thing that would make branding technically infeasible is a*“force
majeure” Situation covered elsewhere in the contract. Both parties may be correct. The Panel is
willing to leave the technical feasibility language in because it expects that it will be very
difficult for Ameritech to establish that at some time in the future branding is no longer
technically feasible.

The Panel awards contract language for Appendix Resale § 5.2.1 as proposed by

Ameritech.
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Issue TDS-177: When should TDS M etrocom resold services be branded?
(Appendix Resdle, Section 5.3.1.3)

A. Position of the parties.

See lssue TDS-176 above.
B. Decision.

Appendix Resale section 5.3.1.3 will read as drafted by Ameritech.

|ssue TDS-179: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix Resdle, Section 7.2.1)

A. Position of the parties.

Ameritech proposes the following language for section 7.2.1 of Appendix Resde:

Methods and procedures for ordering are outlined in the CLEC Handbook, available on-
line, as amended by SBC-13STATE inits sole discretion fromtime to time. All Parties
agree to abide by the procedures contained therein.

TDS objects to the phrase, “...as amended by SBC-13STATE in its sole discretion from

timeto time.” TDS would also add the following sentence to this section: “Changesto the
CLEC Handbook shall be made only according to the agreed Change Management Process.”
B. Decision.

Asdiscussed in Issue TDS-125 above, thisissue again raises a question regarding the overlap
between this proceeding and docket 6720-T1-160. The Panel understands that both the CLEC

Handbook and the Change Management Process are addressed asissues in docket 6720-T1-160. The
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Pandl finds that the language proposed by TDS better preserves the decision making process agreed
to in that proceeding.

The Pand awards the following language for section 7.2.1 of Appendix Resde:

Methods and procedures for ordering are outlined in the CLEC Handbook, available on-
line. All Parties agree to abide by the procedures contained therein. Changesto the
CLEC Handbook shall be made only according to the agreed Change Management
Process.

Issue TDS-180: Should Ameritech Wisconsin be entitled to unilaterally alter therights
and responsibilities of the parties under this agreement by making
such rightsand responsibilities controlled by Ameritech Wisconsin
internal documentsthat Ameritech Wisconsin can change at its sole
discretion, without notice to or agreement by TDS M etrocom?

(Appendix Resdle, Section 7.3.1)

A. Position of the parties.

See lssue TDS-179 above.
B. Decision.

For the reasons discussed in Issues TDS-20 and TDS-179 above, the Pandl awardsthe

language proposed by TDS.

Issue AIT-4: Should the agreement require Ameritech Wisconsin to providethe
daily usagefileto TDS M etrocom for free?

(Appendix Resdle, Section 7.4)

A. Position of the parties.

Ameritech believes that it should be able to charge for this service if it wantsto, although

it currently does not charge TDS for the Daily Usage File (DUF). TDS believes that the cost of
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providing the DUF is included in the tariffed retail rates and therefore Ameritech should not be
able to charge afee for providing it to TDS.

B. Decision.

The Panel is somewhat baffled by thisissue. Ameritechis currently providing the DUF
information to TDS for free, and it apparently is not necessarily concerned about being paid for
the information. Ameritech’s concern appears to be that the contract not “require’” Ameritech to
provide it for free. Ameritech maintains that there is a cost, but provided no testimony about
how substantial that cost is. TDS concedes that there is a cost associated with providing the
DUF, but insists elther that it is very small because Ameritech would be preparing the file for its
own use anyway, and/or that the costs are already included in the wholesale price.

The Panel is persuaded, by the fact that the information is currently being provided for
free, that it does not create a noticeable cost to Ameritech to deliver thefileto TDS. The Panel
does not read the agreed-to language as requiring that Ameritech deliver the information for free
because there is no charge mentioned. To the extent that Ameritech is concerned whether other
CLECs could adopt the same language under Rule 51.809, it is not obvious to the Panel that
other parties that do not aready have a CLEC relationship with Ameritech similar to the one
TDS has could use the agreed-to language of § 7.4 to require Ameritech to provide the DUF for
free.

The Panel directs the parties to delete the last sentence proposed by Ameritech for

Appendix Resale §7.4.
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Issue TDS-183: Who should investigate allegations of unauthorized switching?
(Appendix Resdle, Section 8.4)

A. Position of the parties.

Ameritech’s position is that the issue of payment will only come up if an investigation
requested by a CLEC is so unusual that FCC or Commission rules and practices do not otherwise
cover it. TDS s postion isthat each party is required to cooperate in any investigation of alleged
damming and neither party should be required to reimburse the other party for its costs.

B. Decision.

TDS objected to the proposed language because it implied that even though both parties
were cooperating to investigate allegations of damming, TDS would be required to pay
Ameritech for its cooperation. On the other hand, Ameritech claims that its language is intended
to cover circumstances where TDS requests Ameritech to conduct an investigation that it would
not otherwise be expected to conduct.

The Panel agrees that TDS should pay Ameritech if the investigation isat TDS's request
and exceeds the type of cooperation and effort Ameritech is otherwise obligated to undertake.
The Panel believes that this position is not clear in the language proposed by Ameritech and
modifies it to make explicit the qualification on Ameritech’s ability to charge for investigating a
damming complaint.

C. Award

Appendix Resale § 8.4 shall read as agreed by the parties, with the following sentence
added in place of the one proposed by Ameritech:

If TDS makes a request that Ameritech undertake an investigation of an alleged incidence

of damming, and if such request is outside the scope of the investigation that Ameritech
isrequired to conduct in compliance with any FCC or Commission regulation mentioned
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above, then Ameritech may charge TDS an investigation fee as set forth in Appendix
Pricing inthe“ OTHER (Resale)” category, listed as*“ Samming Investigation Fee.”

Issue TDS-190: Should Ameritech Wisconsin be obligated to provison xDSL capable
loopsin instances where physical facilities do not exist?

(Appendix DSL, Section 4.6)

A. Position of the parties.

Ameritech proposes the following language for section 4.6 of Appendix DSL:

This Agreement neither imposes on SBC-12STATE an obligation to provision xXDSL
capable loops in any instance where physical facilities do not exist nor relieves SBC-
12STATE of any obligation that SBC-12STATE may have outside this Agreement to
provision such loopsin such instance. SBC-12STATE shall be under no obligation to
provide HFPL where SBC-12STATE is not the existing retail provider of the traditional,
analog voice service (POTS). This shall not apply where physical facilities exist, but
conditioning isrequired. Inthat event, CLEC will be given the opportunity to evaluate
the parameters of the xDSL or HFPL service to be provided, and determine whether and
what type of conditioning should be performed. CLEC shall pay SBC-12STATE for
conditioning performed at CLEC’ s request pursuant to Sections 7.1 and 7.2 below.

TDS objects to the first sentence of this proposed language.
B. Decision.

For the reasons discussed in Issue TDS-28 above, the Panel awards the language as
proposed by Ameritech. To the extent that the FMOD Policy adopted in docket 6720-T1-160
requires construction or installation in addition to that required by this Agreement, the Award in
this proceeding does not relieve Ameritech from any obligation Ameritech has undertaken or is

bound by in docket 6720-T1-160.
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Issue TDS-196: What should Acceptance Testing include?
(Appendix DSL, Section 8.2)

A. Position of the parties.

Ameritech proposes the following language for section 8.2 of Appendix DSL:

Should the CLEC desire Acceptance Testing, it shall request such testing on a per xDSL
loop basis upon issuance of the Local Service Request (LSR). Acceptance Testing will
be conducted at the time of installation of the service request. All loops shall be tested to
verify basic loop metallic parameters, continuity or pair balance.

TDS proposes to word the final sentence of the section as follows:

All loops shall be tested to verify the absence of load coils, excessive bridge taps, foreign
voltage, grounds or other elements that make the loop unsuitable.

B. Decision.

The purpose of the Acceptance Test isto verify that aloop is ready for service.
Ameritech objects to verification of conditioning as part of thistest. Ameritech intends to
provide that verification by another procedure.

The Panel finds that the TDS language better expresses the work that should be
performed to determine that aloop is ready for service. If the Acceptance Testing merely
confirms an earlier report that line conditioning has been performed, the confirmation can be
provided at little cost to ether party.

The Panel awards the language proposed by TDS for this section.
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|ssue TDS-197: Should Ameritech Wisconsin berelieved of obligation to perform
acceptance testing?

(Appendix DSL, Section 8.3.5)

A. Position of the parties.

Ameritech proposes the following language for section 8.3.5 of Appendix DSL:

SBC-12STATE will berelieved of the obligation to perform Acceptance Testing on a
particular loop and will assume acceptance of the loop by the CLEC when the CLEC
cannot provide a“live” representative (through no answer or placement on hold) for over
ten (10) minutes. SBC-12STATE may then close the order utilizing existing procedures,
document the time and reason, and may bill the CLEC as if the Acceptance Test had been
completed and the loop accepted, subject to Section 8.4 below.

B. Decision.

TDS points out that Ameritech is unwilling to agree to aresponse interval of 10 minutes
for service requirements that Ameritech isresponsible for. The Panel agrees that this interval
should apply reciprocally, or not at all. Since Ameritech does not agree to areciprocal
application of this proposed provision, the Panel directs the parties to delete the language from

the Agreement.

Issue TDS-201.: What should Ameritech Wisconsin repair at no chargeto TDS
M etrocom?

(Appendix DSL, Section 9.4)

A. Position of the parties.

Ameritech proposes the following language for section 9.4 of Appendix DSL:

Maintenance, other than assuring loop continuity and balance on unconditioned or
partialy conditioned loops greater than 12,000 feet, will only be provided on atime and
materia basis. On loops where CLEC has requested recommended conditioning not be
performed, SBC-12STATE’s maintenance will be limited to verifying loop suitability for
POTS. For loops having had partial or extensive conditioning performed at CLEC's
request, SBC-12STATE will verify continuity, the completion of all requested
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conditioning, and will repair at no charge to CLEC any defects which would be
unacceptable for POTS and which do not result from the loop’ s modified design, [and]
conditioning. For loops under 12,000 feet, SBC-12STATE will remove load coils,
repeaters and excessive bridge tap at no charge.

TDS would word the third sentence of this section as follows:

For loops having had partial or extensive conditioning performed at CLEC’ s request,
SBC-12STATE will verify continuity, the completion of all requested conditioning, and
will repair at no charge to CLEC any defects which would be unacceptable for POTS or
which result from conditioning or other work performed by SBC-12STATE.

B. Decision.
The language proposed by TDS is a straight forward statement of what is expected from

Ameritech. The Panel awards the language proposed by TDS.

| ssue TDS-206: What efforts should Ameritech Wisconsin make concerning the
availability of Ameritech Structurefor TDS M etrocom’s
Attachments?

(Appendix ROW, Section 2.1.2)

A. Position of the parties.

Ameritech’s position isthat TDS has already agreed to negotiate its own contracts for
access to Ameritech’s structures, so the proposed language is not necessary and will impose on
Ameritech arequirement to negotiate access issues on behaf of TDS. TDS's position is that the
requested language only obligates Ameritech to make a reasonable effort to make sure its own
contracts do not contain any language that restricts access by TDS and does not obligate
Ameritech to negotiate contracts on behalf of TDS.

B. Decision.
Once again the parties basically agree that, at the current time, there are no known

problems or concernsin thisarea. However, TDS is concerned that Ameritech will change its
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practice in the future and make it more difficult for TDS to access Ameritech’s structures. This
may be another situation where Ameritech’s concern is more with the potentia impact of the
ability of other CLECs to adopt this provision for their own contracts than it is about TDS's
actions. The Panel believes that to the extent that TDS's concern is legitimate, the proposed
language will address the problem without imposing any unnecessary obligation on Ameritech to
negotiate on behalf of TDS, or any other CLEC.
C. Award.
The last sentence in Appendix ROW §2.1.2 shall read as follows:
If there are any agreements between Ameritech and property owners or government
agencies that include restrictions or impediments to TDS obtaining access to structures

used by Ameritech, Ameritech shall make all reasonable efforts to modify those
agreements to remove the restrictions or impedi ments.

Issue TDS-212: How much should the unauthorized attachment feebeif TDS
M etrocom places attachments without a permit?

(Appendix ROW, Section 11.5)

A. Position of the parties.

Ameritech’s position isthat it will require a fee equal to five times the annual attachment
fee to provide a sufficient penalty to discourage CLECs from making unauthorized attachments.
TDS maintains that a sufficient fee would be 1.5 times the annual attachment fee, and that a fee
as large as Ameritech proposes would reimburse Ameritech for damages well in excess of any
harm that it incurs.

B. Decision.
The Panel decision is to essentially split the difference and set a fee of three (3) timesthe

annual attachment fee. The Panel could find no persuasive rationale for ether five (5) timesthe
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annual fee or 1.5 times. At first glance, five times seems like afairly punitive number until one
recognizes that the annual fee is only about three dollars ($3.00), so it would take a significant
number of unauthorized attachments to impose a burden upon the CLEC. One and one half
(1.5) times three dollars is not much of an incentive to encourage TDS to follow proper
procedures. The five times figure appears to be the maximum suggested by the FCC, but thereis
little other justification for that number provided by Ameritech. Without more information on
which to base its decision, it is reasonable to split the difference.
C. Award.

The disputed language in Appendix ROW § 11.5 shall be replaced by the words, “three

(3) times.”

Issue TDS-215: What notification period and charges should apply for Extraordinary
Attachments?

(Appendix ROW, Section 14.1)

A. Position of the parties.

Ameritech objects to the short five day notice period and to the implication that TDS
would be obligated to pay for extraordinary attachments against itswill. TDS's concernis that
the mere request for the attachment will result in a fee even if it does not want to pay for an
extraordinary attachment.

B. Decision.

The primary dispute seems to be about the notice period since Ameritech maintains that

TDS will always have the ability to decline to make the attachment after it discovers what the fee

will be. There waslittle evidence provided about the length of the notice period other than that
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TDS requested five days and the FCC allows 45 days to respond to structure requests.
Ameritech maintains that five days is unreasonable because the evaluation of requests for
attachments can sometimes be quite complex. The Panel agrees with Ameritech. The Panel is
also persuaded by Ameritech’s discussion that at no time will TDS be required to pay for an
extraordinary attachment that it decides it does not want. However, the Panel can see no harmin
making this point explicit in the contract.

The Panel awards that the last sentence in Appendix ROW § 14.1 shall read as follows:

If Ameritech considers an attachment to be an extraordinary attachment, Ameritech will

give TDS notice thereof within a reasonable time, not to exceed 45 days, after receiving

the access request for the attachment. TDS shall be permitted to respond, and no changes
may be assessed unless TDS agrees to use the attachment.

Issue TDS-217: Should theratesand terms of pricing be based on the outcome of the
UNE pricing docket, retroactive to the effective date of this
Agreement?

(Appendix WI Pricing, Section 1.6)

A. Position of the parties.

Ameritech’s position is that because the rates it now charges are Commission approved
and presumptively reasonable, there is no basis for making the rates that result from the UNE
pricing docket retroactive to the date that this contract becomes effective. TDS anticipates that it
will receive lower rates as aresult of the UNE pricing docket and wants those rates applied
retroactively.

B. Decision.
Thereis little evidence on the record to justify the language proposed by TDS, other than

agamble on TDS' part that rates for Ameritech’s UNEs can only go down. The Panel is not as
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convinced as TDS is that rates can only go down, noting that Ameritech has requested substantial
increase in many of its UNE rates. Even if the Panel were confident that subsequent rates will
decrease, it is not persuaded that this fact would justify the uncertainty and administrative
problems created by making the rates retroactive to the date of the contract.
C. Award.

Appendix Pricing 8§ 1.6 shall include only the language that has been agreed to by the

parties.

Issue TDS-219: Should FX and FGA appendices be a part of this agreement?
(Appendices FX and FGA)

A. Position of the parties.

Ameritech proposes to include two appendices related to Foreign Exchange (FX) and Feature
Group A (FGA) service. TDS objectsto the inclusion of these gppendices because it does not intend
to order any FX or FGA service.

B. Decison.

Ameritech proposesto include the two appendices to address a contingency. If TDS
decides to offer services that require reference to these two appendices, they will be in place and
available.

The Panel does not believe TDS can be harmed by including the appendices for this

purpose. The Panel awards this language as proposed by Ameritech
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Award

1 For each issue discussed in the Opinion above, the Panel awards the contract language
specified for that issue. Where the Panel has adopted specific contract language, the
parties shall incorporate that language into the Interconnection Agreements. Where the
Panel has adopted a position on an issue and provided drafting instructions for the parties,
the parties shall compose contract language to implement the Panel’ s award.

2. Any issues not specifically addressed are rejected.

3. Nothing in this Award or the subsequent Interconnection Agreement precludes either or
both parties from purchasing under tariffs which are separately filed by either party and
not intended to implement this Award or Agreement.

4, The parties to this arbitration continue to be bound by all Wisconsin state statutes and
administrative rules, including service quality standards, regardless of their contractual
arrangements or the result of this arbitration proceeding.

5. The parties shall jointly afinal Interconnection Agreement to the Panel by noon, April
27, 2001. If the parties are unable to conclude a final agreement, the parties may submit
aternative proposed contract language for any disputed provision, and the Panel will
decide which alternative best implements the terms of this Arbitration Award.

By the Panel,

Signed this 12" day of March, 2001.

Dennis J. Klaila, Chair Duane Wilson Chela O’ Connor
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